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Warning to readers  

This paper contains subject matter that readers may find distressing. Material describing domestic violence 
offences, including case examples, is included in this paper. It also includes descriptions of the impact domestic 
and family violence can have on adult and child victims. If you need to talk to someone, support is available: 

Visit our website for options for advice and support.  

 

  
  

https://www.sentencingcouncil.qld.gov.au/projects/sentencing-sexual-and-domestic-violence/sentencing-sexual-violence
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Call for submissions 
You are invited to make a submission based on the questions in this Consultation Paper, or any issues arising from 
the Terms of Reference.  

Submission deadline: 10.00 am, Friday, 9 May 2025. 

How your submissions will be used 

Our Privacy Policy explains how we may use and publish submissions we receive. We prefer to receive public 
submissions as they provide important evidence in our review. We treat all submissions as public unless you clearly 
indicate it is confidential. We publish public submissions on our website. 

Making a submission 

Email  

We prefer to receive submissions via email. Please email your submission to 
submissions@sentencingcouncil.qld.gov.au, including ‘Assessing the impacts of domestic and family violence 
sentencing reforms in Queensland' in the subject line.  

Website 

Information about how to submit online is available on our website.  

Post  

Post your submission to:  

Queensland Sentencing Advisory Council 

GPO Box 2360 

Brisbane Qld 4001 

Submission help 

If you require any help to participate in this public consultation process, please contact the Council on (07) 3738 
9499, or use the following services:  

Translating and Interpreting Service (TIS) 

If you need an interpreter, contact TIS on 131 450 and tell them:  

• the language you speak  

• the Council’s name: Queensland Sentencing Advisory Council 

• the Council’s phone number: (07) 3738 9499 

TIS will arrange a free interpreter so you can talk with us.  

National Relay Service (NRS) 

NRS is a free phone service for people who are deaf or have a hearing or speech impairment. If you need help 
contacting us, the NRS can help. To contact the NRS, you can:  

• TTY/voice call: 133 677  

• Speak and Listen: 1300 555 727  

• SMS relay: 0423 677 767  
  

https://www.sentencingcouncil.qld.gov.au/__data/assets/pdf_file/0010/570889/Privacy_policy.pdf
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Glossary 

Term Definition 

Aggravating factor A factor that courts must treat as making the offence more serious at sentence 
meaning that a stronger penalty may be ordered. This is different to a 
'circumstance of aggravation' which increases the maximum penalty for an 
offence. 

Associated domestic violence Behaviour defined as 'associated domestic violence' in the Domestic and 
Family Violence Protection Act 2012 (Qld) ('DFVPA'). See section 2.1 for more 
information. 

Contravention of a DVO A type of offence committed when a person does not follow the conditions of a 
DVO (also called a 'breach'). 

Domestic and Family 
Violence Protection Act 2012 
(Qld) or 'DFVPA' 

Legislation that allows a court to make a domestic violence order to provide 
protection against further domestic violence, gives police particular powers to 
respond to domestic violence, and establishes contravention offences, 
including the maximum penalties that apply. See section 4.1 for more 
information. 

Domestic violence Behaviour defined as 'domestic violence' in the DFVPA. See section 2.1 for 
more information. 

Domestic violence offence An offence as defined in section 1 of the Criminal Code (Qld), being an offence 
committed by a person involving behaviour that is also domestic violence or 
associated domestic violence, and/or contravenes a DVO. It does not include 
offences under the DFVPA, such as the offence of contravention of a DVO. 

Domestic violence order 
('DVO') 

An order made by a court to protect the person who has had domestic violence 
committed against them (known as 'the aggrieved') and others from domestic 
violence. It includes conditions that require the person who has committed 
violence (called 'the respondent') to be of good behaviour and not commit 
domestic violence against the other person. A DVO may also be referred to as 
a protection order. 

Penalties and Sentences Act 
1992 (Qld) or 'PSA' 

Legislation that guides courts sentencing an adult person convicted of a 
Queensland offence. 

Person sentenced, 
defendant, perpetrator 

Persons who are charged with or found guilty of a domestic violence offence 
are referred to differently depending on the context - including person 
sentenced, person charged with an offence, defendant or perpetrator.  

Victim or victim survivor Persons who are the victims of a domestic violence offence. People who have 
experienced domestic violence might prefer a different term, like 'survivor', 
because experiencing a crime does not define who a person is.  
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1. Background 

1.1 Introduction 
This paper addresses Part 2 of the Terms of Reference issued on 17 May 2023, by the Attorney-General and Minister 
for Justice to the Queensland Sentencing Advisory Council ('Council'). We have been asked to review and report on 
the operation of the aggravating factor in section 9(10A) of the Penalties and Sentences Act 1992 (Qld) ('PSA') and 
the impact of increase in maximum penalties for contravention of a domestic violence order ('DVO'). 

The Council must report by 30 December 2025. In this paper, we ask 6 questions about how sentencing for 
domestic violence is working and how to assess if the aims of these reforms are being met. 

For each of the questions asked, we have set out general considerations you might want to think about in 
responding, as well as legal and other technical considerations. 

1.2 What we have been asked to do 
We have been asked to consider whether certain changes to the law about how these offences are sentenced have 
affected sentencing practices and let the Attorney-General know our views about whether any further changes are 
needed to make sure they are working as intended.  

The Terms of Reference set out in detail what we have been asked to do.1 

In particular, we have been asked to: 

● review sentencing practices for domestic violence related offences following changes to the PSA; 

● advise on the impact of this aggravating factor on sentencing outcomes across all domestic violence-related 
offences;  

● identify any trends or anomalies in the application of the aggravating factor, or in sentencing for domestic 
violence-related conduct generally, that lead to inconsistencies or hinder the sentencing process; 

● examine whether the aggravating factor is impacting victim satisfaction with the sentencing process; and 

● consider how sentencing trends and outcomes for contravention of a DVO may have changed following the 
2015 increase in the maximum penalties.2 

We have also been asked to: 

● review relevant national and international research; 

● consult with key stakeholders; 

● advise on the potential impact of any recommendations on the disproportionate representation of 
Aboriginal and Torres Strait Islander people within the criminal justice system; and  

● consider compatibility with rights protected under the Human Rights Act 2019.3 

The Terms of Reference also ask us to look at earlier reports.4 

Some matters are outside the scope of this review including:  

● penalties imposed on children sentenced under the Youth Justice Act 1992 (Qld); 

● sentencing for Commonwealth offences, although we will address potential anomalies arising from 
sentencing laws for these offences; and 

● how people charged with domestic violence offences are dealt with under the Mental Health Act 2000 (Qld).  

 

https://www.sentencingcouncil.qld.gov.au/__data/assets/pdf_file/0004/765958/Terms-of-Reference-sentencing-sexual-and-domestic-violence.pdf
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1.3 Our approach  
We are conducting this review in 4 stages.  

Figure 1: Timeframes for assessing the impacts of domestic and family violence sentencing reforms in 
Queensland review  
 

 
In addition to this consultation paper, we will release several research papers reporting on different aspects of 
sentencing, including: 

● A Sentencing Spotlight about the offence of contravention of a DVO. This will look at data on sentencing 
outcomes and will be accompanied by separate papers focusing on:  

• Short sentences of imprisonment for this offence; and 

• Sentencing outcomes for sentenced cases for this offence where this is not the most serious 
offence sentenced. 

● A Research Brief looking at changes in sentencing trends for the offence of contravention of a DVO. 

● Research Briefs exploring different aspects of domestic violence as an aggravating factor on sentencing 
outcomes. These briefs will include:  

• A comparison of sentencing outcomes for domestic violence offences versus non-domestic 
violence offences; and 

• A pre- and post-introduction analysis of sentencing levels for the offence of manslaughter, based 
on type of manslaughter (e.g., violent or unlawful act, provocation, criminal negligence, diminished 
responsibility, killing for preservation in an abusive domestic relationship) and whether it was a 
domestic violence offence or not.  

More information about the timing of the release of these papers will be made available on our website. 

A team from the Monash University Gender and Family Violence Prevention Centre ('MGFVPC'), in partnership with 
an academic at Griffith University, is undertaking separate research for us exploring whether the aggravating factor 
for domestic violence offences is affecting victim satisfaction with the sentencing process and, if so, in what way.  

The findings will be reported on by the Council in its final report. 
  

https://www.sentencingcouncil.qld.gov.au/projects/sentencing-sexual-and-domestic-violence
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2. About domestic and family 
 violence offending 
In this paper, we focus on sentencing after a guilty plea or conviction for specific domestic or family violence ('DFV') 
related offences. However, many offences are never reported to police, meaning no formal legal action is taken.  

The latest Personal Safety Survey that considers the nature and extent of Australians’ experiences of violence 
reports that, since the age of 15: 

● 1 in 4 women experienced violence by an intimate partner or family member (27%); and 

● 1 in 8 men experienced violence by an intimate partner or family member (12%).5 

Other offences may be reported to police and recorded, but not result in the perpetrator being charged, or if charged, 
being convicted and sentenced.  

2.1 What is 'domestic violence'? 
In Queensland, 'domestic violence'6 means behaviour, or a pattern of behaviour,7 that: 

● is physically, sexually, emotionally, psychologically, or economically abusive 

● is threatening 

● is coercive, or 

● in any other way controls or dominates the other person in a relationship and causes them to fear for their 
own safety or wellbeing or the safety and wellbeing of someone else.8 

More information is available on the Queensland Government website. 

Domestic violence can occur between two people who:  

● are in, or have been in, an intimate personal relationship  

● are in, or have been in, a family relationship, or  

● have an informal care relationship.9  

The meaning of these different types of relationships is explained in Appendix 2, Table A-2. 

Domestic violence may occur over time.10 It can be a single act or more than one act or a series of acts that when 
considered cumulatively is abusive, threatening, coercive or causes fear.11 The person's behaviour or pattern of 
behaviour is considered in the context of the whole relationship.12 

'Associated domestic violence' means domestic violence behaviour by a respondent towards a child of the 
aggrieved, a child who usually lives with the aggrieved, a relative of an aggrieved or an associate of an aggrieved.13 

2.2 Understanding different types of DFV-related offences 
There are 3 broad categories of DFV-related offences, namely:  

1. Domestic violence offence as defined in section 1 of the Criminal Code (Qld). There are two sub-categories 
of domestic violence offences we refer to in this paper: 

• DV offence: 9(10A): If an offence is a 'domestic violence offence' this means the aggravating factor 
under section 9(10A) of the PSA applies. See further 3.1. 

• DV offence: non-9(10A): Some offences can only be committed in the context of domestic violence, 
including: choking, suffocation or strangulation in a domestic setting;14 and unlawful stalking, 
intimidation, harassment or abuse if a domestic relationship exists.15 The Court of Appeal has said 
the aggravating factor should not be applied because 'all sentences … will be in respect of domestic 
violence offences'.16   

https://www.qld.gov.au/disability/adults/domestic-violence-support/different-types-of-domestic-and-family-violence
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2. DV contravention offences established under Part 7 of the Domestic and Family Violence Protection Act 
2012 (Qld) ('DFVPA'). These are further categorised as: 

• Contravention of domestic violence order ('CDVO'): An offence under section 177 of the DFVPA of 
failing to comply with the conditions of a DVO.17 If there are circumstances of aggravation, a higher 
maximum penalty applies. See further 4.1. 

• Other DV contravention offence: Other offences under the DFVPA are contravention of police 
protection notice (s 178) and contravention of release conditions (s 179). See further Appendix 2, Table 
A-1. 

3. Commonwealth offences may also be committed in the context of domestic and family violence however, 
unlike Queensland offences, these are not separately identified or 'flagged' as domestic violence offences. 
Examples include using a carriage service to menace or harass or cause offence,18 using a carriage service 
to make a threat to kill19 and production of child pornography for use through a carriage service.20  

Our review asks us to focus on section 9(10A) of the PSA and contravention of a DVO, as highlighted in Figure 2. 

Figure 2: Types of DFV-related offences in Queensland, including offences under review 

 

2.3 Recorded offences and profile of victim survivors and 
perpetrators 
According to the most recent statistics covering the period July 2022 to June 2023, published by the Queensland 
Government Statistician’s Office,21 we know that: 

● there were 59,483 breach of domestic violence protection order offences recorded in Queensland – an 
increase of 12,734 offences (27.2%) from the previous year;22 and 

● just over half of all offences of contravention of DVO were 'cleared' in the same financial year they were 
reported in (55.9%, n=33,268);23  
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● of those charged with contravention of a domestic violence protection order; 

− 83.2 per cent were male; and  

− they were most commonly aged 25 to 49 years, with 1 in 5 offenders being 27 years or older;24 

● across all offences against the person where the offender–victim relationship was recorded, half of the 
victims (49.7%) were in a domestic or family relationship with the offender/s,25 meaning the offence/s 
committed against them likely met the definition of a 'domestic violence offence';26 and 

● the proportion of victims who were in a domestic or family violence relationship with their offender/s was 
even higher for female victims and Aboriginal and Torres Strait Islander victims.27 

More information is shown in Figure 3. 

Figure 3: Relationship of offender to victim,(a) by Indigenous status(b) and sex of victim, selected offences, 
2022–23 [reproduced from Crime Report, Queensland, 2022–23, Figure 36] 

 
Notes:  
(a) Records where offender–victim relationship was not stated have been excluded from calculations. 
(b) Includes only recorded victims whose Indigenous status and sex were identified. 
(c) Total percentage known to victim has been calculated on unrounded figures. 
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As shown in Figure 4, Indigenous females had the highest victimisation rate for DFV-related offences against the 
person, followed by Indigenous males and non-Indigenous females. Non-Indigenous males had the lowest reported 
victimisation rates.28 

Figure 4: Recorded female and male victimisation rates,(a) of DFV-related offences against the person 2022–
23 [reproduced from Crime Report, Queensland, 2022–23, Figure 37] 

 

 
Notes: (a) Includes only victims whose Indigenous status and sex were identified; (b) Rate ratio is the victimisation rate for the 
Aboriginal and Torres Strait Islander population subgroup divided by the victimisation rate for the equivalent non–Indigenous 
population subgroup. Rate ratios have been calculated on unrounded rates. 

2.4 Sentenced DFV-related cases and offences 
Over the 3-year period from July 2021 to June 2024, there were 330,253 cases sentenced in Queensland involving 
961,425 DFV-related offences committed by adults. The vast majority of these were sentenced in the Magistrates 
Courts (95.4% of cases and 91.9% of offences). 

As shown in Figure 5, across all court levels, DFV-related offences represented 12.9 per cent of all offences 
sentenced (n=124,171/961,425), and the vast majority of DFV-related offences involved a contravention of a DVO 
offence (70.1%, n=87,045/124,171). DFV offences subject to s 9(10A) represented 24.1 per cent of all DFV-related 
offences sentenced (n=29,966/124,171). 
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Figure 5: Volume and type of offences sentenced in all Queensland Courts, 2021–22 to 2023–24 

 
Magistrates Courts

 

          Higher courts 

 
Data includes adult offenders, offences sentenced between 1 July 2021 and 30 June 2024. Commonwealth DFV offences are 
not able to be identified.  
Source: QGSO, Queensland Treasury — Courts Database, extracted September 2024. 

While the majority of all DFV-related offences are sentenced in the Magistrates Courts, the distribution of the types 
of DFV-related offences differs considerably as to whether they are dealt with in the Magistrates Courts or the higher 
courts. 

In the Magistrates Courts, DFV-related offences made up 12.5 per cent of all offences sentenced (n=110,065). The 
majority of DFV-related offences sentenced in the Magistrates Courts were contravention of a DVO (76.3%, 
n=83,964), while 18.8 per cent were DV offences subject to s 9(10A). 

In the higher courts, DFV-related offences made up 18.2 per cent of sentenced offences (n=14,106/77,565). DV 
offences subject to s 9(10A) were the highest volume, making up two-thirds of DFV-related offences sentenced 
(65.9%, n=9,295). Less than one-quarter of DFV-related offences sentenced in the higher courts were contravention 
of a DVO (21.8%, n=3,081). 

Data on DV offences to which the aggravating factor applied (s 9(10A) offences) is presented in section 3.8. The 
sentencing outcomes for contravention of a DVO are explored in section 4.5.  

  

Non-DV offence, 
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Other, 241 

DFV-related, 
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3. Aggravating factor for DV offences 

3.1 What the legislation says 
From 5 May 2016, if an offence is a 'domestic violence offence', in most cases, the court must treat this as an 
aggravating factor.29 As a result, the person may receive a harsher sentence. 

A court does not have to treat the fact that the offence is a 'domestic violence offence' as an aggravating factor if it 
thinks it is not reasonable because of the exceptional circumstances of the case.30 For example if the victim had 
committed a serious act or several acts of domestic violence towards the person being sentenced.31 

Treating domestic violence as an aggravating factor does not change the maximum penalty. 

This is different from a 'circumstance of aggravation' that is charged as part of the offence. In those cases, if proven,  
the maximum applicable penalty increases.32 For example: 

● If a person contravenes a DVO and has a criminal history of domestic violence offences within the past 5 
years, the maximum penalty is 5 years’ imprisonment (or 240 penalty units) instead of 3 years’ 
imprisonment (or 120 penalty units).33 There is a similar circumstance of aggravation for breaching a 
restraining order.34  

● If a person unlawfully stalks, intimidates, harasses, or abuses another person, the maximum penalty is 
usually 5 years. This increases to 7 years if there is a domestic relationship between the person and the 
stalked person.35  

On 26 May 2025, two new aggravating factors under section 9 of the PSA are due to come into effect, applying in 
some cases to domestic violence offences. These new aggravating factors will apply to: 

● domestic violence offences committed against a child when the offender was an adult (new section 9(10C)); 
and 

● domestic violence offences where:  

○ during the commission of the offence a child was exposed to domestic violence; or 

○ the offence committed was also a contravention of a DVO (or a similar order made in Queensland, 
another part of Australia or New Zealand) (new section 9(10D)).36 

3.2 The introduction of the aggravating factor 
In 2015, the Bryce Taskforce recommended that the Queensland Government introduce a circumstance of 
aggravation of domestic and family violence to be applied to all criminal offences.37 

The Queensland Government chose to implement the Taskforce's recommendation through the introduction of an 
aggravating factor rather than a circumstance of aggravation.38  

It was explained in the Explanatory Notes to the Bill which introduced the new aggravating factor: 

 An aggravating factor increases the culpability of an offender which means that the offender should receive a 
higher sentence within the existing sentencing range up to the maximum penalty for the offence. The 
amendment reflects community attitudes about the seriousness of criminal offences that occur in a domestic 
and family context and makes these offenders more accountable.39 

Although there was potential for higher sentences following its introduction, this was 'considered justified to protect 
vulnerable members of our community, denounce this type of offending and provide adequate deterrence to 
perpetrators of this type of offending'.40 

Community protection, deterrence, and denunciation are all purposes of sentencing under the PSA alongside 
punishment and rehabilitation.41 
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3.3 What we know already  
The Council published a Research Brief in May 2021 that considered the impact of the aggravating factor in a 
limited way. We compared differences in sentencing outcomes for cases of common assault and assaults 
occasioning bodily harm ('AOBH') (simpliciter and aggravated) that were domestic violence offences—thereby 
triggering the application of the section 9(10A) PSA aggravating factor—to cases that were not.42  

Sentencing practices suggested courts were treating domestic violence offences as more serious offending, 
warranting the greater use of custodial (prison) penalties and longer custodial sentences.  

We concluded that the sentencing reforms introduced in 2016 may be having their intended impact on sentencing 
outcomes, although we emphasised the need for further research.43 One reason for this was that we could not 
determine how sentencing levels for offences committed within a domestic violence context compared to sentencing 
practices for domestic violence offences prior to the change. This was because the domestic violence 'flag', which 
allows the identification of domestic violence offences in the courts data, was only introduced on 1 December 
2015.44 

3.4 The WSJ Taskforce recommendation and need for a review 
In March 2021, the Queensland Government established the Women’s Safety and Justice Taskforce ('WSJ 
Taskforce') to examine the experiences of women across the criminal justice system. In its first report, the Taskforce 
made 89 recommendations, including recommendation 73 which called on the then Attorney-General and Minister 
for Justice, Minister for Women and Minister for the Prevention of Domestic and Family Violence to ask us to review 
the impact of the operation of the aggravating factor in section 9(10A) of the PSA.45  

The Taskforce recommended this advice 'include consideration of the impact of the aggravating factor on sentencing 
outcomes for charges involving all forms of DFV, including non-physical violence and coercive control',46 noting 
feedback from victims and specialist DFV stakeholders about the lack of seriousness placed on non-physical forms 
of abuse.47   

The Taskforce described coercive control as a pattern of controlling and abusive behaviours perpetrated against a 
person by another person that are designed 'to create a climate of fear, isolation, intimidation, and humiliation.'48 
It can involve a range of abusive behaviours that, over time, restrict a person’s freedom and deprive them of their 
autonomy.49 The new offence of coercive control will be established under the Criminal Code (Qld) on 26 May 
2025.50 This means that the Council must focus on existing offences capturing those forms of non-physical violence 
that the Taskforce is concerned about.  

The Taskforce also recommended several other amendments to the PSA, including: 

● requiring the respondent’s domestic violence history to be provided to the court when the perpetrator is 
being sentenced for breach of a DVO or other domestic violence-related offence (recommendation 59);  

● requiring a court, when sentencing an offender, to consider whether the impact of being a victim of domestic 
and family violence, including coercive control, on their offending behaviour is a mitigating factor 
(recommendation 66); 

● requiring a court to treat as aggravating: (i) that during the commission of a domestic violence offence a 
child was exposed to domestic and family violence; (ii) that the domestic violence offence committed was 
also a breach of a DVO or other court order or injunction (recommendation 79); and 

● ensuring that if a domestic violence offence has exposed a child to domestic violence, this is reflected in 
the sentenced person's criminal history (recommendation 79). 

The adoption of a serial family violence offender declaration scheme, similar to those existing in Tasmania and 
Western Australia, was not recommended.51 
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3.5 What the courts have said 

Prior to the amendment in 2016 
Prior to the amendment, which came into effect on 5 May 2016, the relationship between the person being 
sentenced and the victim was a relevant sentencing factor that could be taken into account.52 However, there was 
no legislative requirement to treat this factor as aggravating and there was some inconsistency with offences which 
happened in a domestic violence context.53  

For example, in the 2005 case of R v Fairbrother; Ex parte Attorney-General (Qld),54 it was acknowledged that 
domestic violence 'is a crime against the State warranting salutary punishment' and has significant impacts 
supporting the need for denunciation and deterrence.55 

When does the aggravating factor apply? 
The aggravating factor applies to all offences sentenced from 5 May 2016, regardless of when the offence was 
committed.56   

There is no statutory definition of what might amount to 'exceptional circumstances', although the PSA includes 2 
examples: 

1  the victim of the offence has previously committed an act of serious domestic violence, or several acts of 
domestic violence, against the offender 

2  the offence is manslaughter under the Criminal Code, section 304B [Killing for preservation in an abusive 
domestic relationship].57 

'Exceptional circumstances' were found in R v Solomon,58 and R v Blockey,59 which means the aggravating factor 
was not applied at sentence.  

Cases such as R v O’Sullivan; Ex parte Attorney-General (Qld)60 ('O’Sullivan') and R v Castel61 show that even if 
exceptional circumstances are not established, the court must decide the appropriate weight to give to the 
aggravating factor.62  

What impact should an aggravating factor have on sentencing outcomes?  
The Court of Appeal has stated that section 9(10A) of the PSA '"may" result in a more punitive sentence'; however, 
all the circumstances of the case must be considered.63  

The Court of Appeal has previously noted that the amendments to the PSA 'inform the exercise of the sentencing 
discretion' but they do not mean there must be punishment 'to any greater extent than was authorised by the former 
law'.64 However, changes to the law may increase penalties because:65  

In such a process, some of the principles prescribed by s 9 of the PSA may have great weight and others little weight, 
depending on the circumstances of each offence and each offender. In some cases, some of these principles will 
have little or no effect upon the outcome of the process because, in the particular circumstances, other principles 
have an almost overwhelming claim on the sentencing discretion.66 

In R v Hutchinson,67 the Court of Appeal commented that in respect of section 9(10A) of the PSA, it: 

 is likely to have an effect over time on the sentencing for offenders convicted of offences that are also domestic 
violence offences, but the effect in any particular case will depend on the balancing of all the relevant factors 
related to that offending and offender.68   

In R v HCH,69 Davis J remarked '[s]ection 9(10A) effectively mandates that considerations such as denunciation and 
deterrence should have greater weight than they might otherwise.'70  

Does it mean past sentences are no longer useful?  
There have been different views over time in the Court of Appeal regarding the use of earlier decisions and their 
relevance. 

In 2019, in O’Sullivan,71 the Court of Appeal referred to the introduction of the aggravating factor as signifying a 
legislative intention that offences committed in the context of domestic violence are more serious than previously 
decided cases.72 The Court further observed that 'The range for appropriate sentences that was established by 
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[previous] cases … can no longer be regarded as useful for purposes of comparison because in none of them' were 
the current legislative provisions taken into account.73 

The position in O’Sullivan has been followed in subsequent decisions.74 However, in 2020 in R v Castel,75 it was 
held that: 

It does not necessarily follow that little or no guidance will be obtained from those sentences for similar offending …  
provided that any absence of treating the commission of the offence as a domestic violence offence as an aggravating 
factor is taken into consideration.76 

Most recently in 2024, in R v RBO,77 it was held that while section 9(10A) of the PSA creates consistency in 
sentencing principles, and  

the commencement of s 9(10A) did not make all past sentences in this area irrelevant. Those past cases which took 
the aggravating context of violent offending in a domestic setting into account as a relevant circumstance, may retain 
some potentially comparable relevance.78  

The Court of Appeal has also considered that section 9(10A), on its own, has not had a significant impact for offences 
where domestic violence was already considered aggravating, such as repeated sexual conduct with a child.79  

Experiencing domestic violence and committing a domestic violence offence 
There are cases where a victim of domestic violence committed a domestic violence offence against a child where  
the aggravating factor was still applied but their history as a victim of domestic violence reduced their moral 
culpability.  

For example, in O’Sullivan, the death of a toddler was caused by the mother's abusive partner. The mother of the 
toddler was charged with manslaughter (domestic violence offence) on the basis of criminal neglect. The Court of 
Appeal considered that while a severe head sentence in this case was called for, her personal circumstances as a 
victim of domestic violence heavily mitigated her moral culpability, and together with her early plea of guilty and 
remorse, these factors justified an early parole eligibility date.80 

If a person being sentenced was a victim or exposed to domestic violence as a child, if there is a link between the 
upbringing and the development of a mental disorder which contributed to the offending, this can also be 
mitigating.81  

The PSA was amended in 2023 to require a court to treat the effect of experiencing domestic violence as a mitigating 
factor and to consider the extent to which the offence was attributable to this.82   

3.6 What other jurisdictions do 
Many other jurisdictions either treat the fact an offence is a domestic violence offence or occurred in the context of 
domestic violence as aggravating (by operation of law or guidelines) or have legislated the relationship context in 
which the offence has occurred as a circumstance of aggravation.  

These approaches differ in the way the higher seriousness of domestic violence offending has been expressed and 
legislated for.  

See Appendix 3 for more information about different models. 

3.7 Previous reviews and inquiries 

Tasmanian and New South Wales Sentencing Council reviews 
Although neither Tasmania or New South Wales ('NSW') have introduced a general aggravating factor that an offence 
is also a family violence offence, the Tasmanian Sentencing Advisory Council (‘TSAC’) and the NSW Sentencing 
Council have compared sentences imposed (and, in NSW, served) for offences with a DFV component.83  

TSAC was only able to undertake a limited comparison.84  

The NSW Sentencing Council referred to a Bureau of Crime Statistics and Research (‘BOCSAR’) study that compared 
prison penalties for serious domestic and non-domestic assault. BOCSAR was able to make this comparison with 
its reoffending dataset that identified DFV offences following amendments made to NSW legislation.85  
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The NSW Sentencing Council conducted its own analysis of BOCSAR and Corrective Services NSW data for specific 
DV and non-DV offences. It considered differences between DV and non-DV offences for common assault, AOBH, 
destroy/damage property less than $2,000 (‘property damage’), contravene an apprehended violence order, and 
stalk or intimidate sentencing outcomes. 

The Council reported a small difference in the use of imprisonment and bonds (with or without supervision) with DV 
offenders more likely to receive these types of sentences than non-DV offenders,86 but no significant differences in 
imprisonment length when comparing outcomes for DV and non-DV offenders.87 Instead, variables found to have a 
significant relationship with sentence length included assault severity, age, gender, Indigenous status, plea, 
concurrent offences, prior serious assault court appearances, prior imprisonment, and breach of prior orders.88 

Review of the Overarching guideline for sentencing offences committed in a 
domestic violence context (England and Wales)  
A recent independent review in England and Wales recommended some changes relating to the guideline for 
sentencing offences committed within a context of domestic abuse, including that the fact the offence occurred in 
a 'domestic abuse context' be added as an aggravating factor to more offence-specific sentencing guidelines.89 
These changes were accepted by the Sentencing Council for England and Wales.90 

The review examined the impact of the guidelines on sentencing practices. It found that, for certain categories of 
offending, such as harassment and breach of protective orders, the domestic violence context led to an increase in 
the proportion of sentences attracting a more severe penalty after the guideline's introduction. This increase 
manifested in several ways, including courts imposing greater rehabilitation conditions on orders or more severe 
sentence types (e.g., custody in place of a community order), or more severe sentences of the same type (e.g., a 
longer custodial sentence).91  

There were, however, a comparatively high percentage of cases where the domestic context made little or no 
difference to the sentence for post-guideline offences of criminal damage (63%) and breach of protective order 
(45%) offences.92  

3.8 Sentencing data on offences, penalty outcomes and trends 
regarding the aggravating factor 
As shown in Figure 6, across all court levels, over the 3-year period from July 2021 to June 2024, DV offences 
subject to s 9(10A) made up 3.1 per cent of all sentenced offences. These offences comprised 24.1 per cent of all 
DFV-related offences sentenced (n=29,966/124,171)).    

Figure 6: DV 9(10A) offences as a proportion of all sentenced offences, by court level  

 
 
Data include adult offenders, Magistrates Courts and higher courts cases sentenced between 1 July 2021 and 30 June 2024.  
Source: QGSO, Queensland Treasury — Courts Database, extracted September 2024. 

In the Magistrates Courts, DV offences subject to s 9(10A) made up 2.3 per cent of all sentenced offences. Wilful 
damage was the most common DV offence subject to s 9(10A) sentenced in the Magistrates Courts, making up 0.6 
per cent of all offences sentenced (n=5,443 sentenced offences).  

Two-thirds of the DV offences sentenced in the higher courts (67.0%, n=9,295) were subject to s 9(10A).  

DV offences subject to s 9(10A) made up 12.0 per cent of all offences sentenced in the higher courts (n=9,295), 
where the most frequent offence was common assault (2.7% of sentenced offences), assaults occasioning bodily 
harm (2.7% of sentenced offences), and indecent treatment of a child under 16 (1.7% of sentenced offences).  

Focusing on cases sentenced in the Magistrates Courts where the most serious offence (MSO) sentenced could be 
subject to s 9(10A), the offence with the highest proportion of DV offences was deprivation of liberty, where 63.5 
per cent of sentences for this offence were subject to s 9(10A).  
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Figure 7: Top 10 offences (by proportion) sentenced (as MSO) in the Magistrates Courts, where s 9(10A) 
applied 

 
Data include adult offenders, MSO, Magistrates Courts cases sentenced between 1 July 2021 and 30 June 2024. Offences 
with a sample size less than 30 were excluded from the top 10. 
Source: QGSO, Queensland Treasury — Courts Database, extracted September 2024. 

The offence (MSO) with the highest number of DV offences subjected to s 9(10A) sentenced in the Magistrates 
Courts was assaults occasioning bodily harm (n=3,564), closely followed by common assault (n=3,093). Both 
offences had imprisonment orders as the most common penalty type imposed. Imprisonment was the most common 
penalty for 7 of the top 10 (by number) DV offences subjected to s 9(10A) sentenced in the Magistrates Courts. The 
exceptions were wilful damage, breach bail condition and public nuisance, for which a monetary order was most 
common.  

Table 1: Penalty imposed for top 10 offences (by number) sentenced (as MSO) in the Magistrates Courts, 
where s 9(10A) applied  
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Assaults occasioning bodily harm 3,564 59.2 2.8 12.0 1.6 17.3 0.8 5.7 0.2 
Common assault 3,093 30.7 1.5 12.3 2.8 25.4 4.5 21.2 1.5 
Wilful damage 2,053 14.2 0.7 8.6 2.7 23.0 5.5 42.4 2.8 
Breach bail condition 407 6.9 0.0 7.1 1.5 20.6 5.4 43.5 15.0 
Serious assaults 251 49.0 2.4 15.5 0.8 24.3 0.4 7.6 0.0 
Burglary 198 57.6 3.0 9.1 1.0 19.7 1.0 7.1 1.5 
Threatening violence 191 45.0 2.6 10.5 1.6 24.6 2.6 10.5 2.6 
Public nuisance 189 4.2 0.0 5.3 4.8 8.5 12.7 61.9 2.6 
Dangerous operation of a vehicle 153 46.4 2.6 19.6 0.7 21.6 0.0 7.8 0.0 
Unlawful stalking, intimidation, harassment, or abuse* 139 35.3 4.3 17.3 0.7 30.9 1.4 8.6 0.7 

Data include adult offenders, MSO, Magistrates Courts cases sentenced between 1 July 2021 and 30 June 2024. Intensive 
correction orders, rising of the court, and disqualification of driver's licence were included in the calculations but not 
presented.  
* offences committed before 1 August 2023.  
Source: QGSO, Queensland Treasury — Courts Database, extracted September 2024. 
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In the higher courts, the offence (MSO) with the highest proportion of DV offences subject to s 9(10A) was unlawful 
stalking, intimidation, harassment, or abuse (71.4%),93 closely followed by torture (70.0%).  

Figure 8: Top 10 offences (by proportion) sentenced (as MSO) in the higher courts, where s 9(10A) applied 

 
Data include adult offenders, MSO, higher courts cases sentenced between 1 July 2021 and 30 June 2024. Offences with a 
sample size less than 30 were excluded.  
* offences committed before 1 August 2023.  
Source: QGSO, Queensland Treasury — Courts Database, extracted September 2024. 

The offence (MSO) with the highest number of DV offences subject to s 9(10A) sentenced in the higher courts was 
AOBH (n=521). An imprisonment order was the most common penalty for each of the top 10 DV offences subject 
to s 9(10A) (MSO) sentenced in the higher courts, except for indecent of treatment of a child under 16, for which a 
partially suspended sentence was most common.  

Table 2: Penalty imposed for top 10 offences (by number) sentenced (as MSO) in the higher courts, where  
s 9(10A) applied 
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Assaults occasioning bodily harm 521 62.6 9.8 10.7 1.3 8.3 4.0 1.2 1.0 
Indecent treatment of children under 16 177 22.0 42.4 20.9 0.0 10.7 0.6 0.6 1.7 
Unlawful stalking, intimidation, 
harassment or abuse* 167 73.1 7.2 11.4 0.0 6.0 1.2 0.6 0.0 

Rape 156 65.4 29.5 2.6 0.0 2.6 0.0 0.0 0.0 
Wounding 147 70.1 12.2 12.2 1.4 3.4 0.0 0.7 0.0 
Grievous bodily harm 140 82.9 12.9 3.6 0.7 0.0 0.0 0.0 0.0 
Repeated sexual conduct with a child 117 82.9 15.4 1.7 0.0 0.0 0.0 0.0 0.0 
Common assault 97 29.9 4.1 8.2 3.1 15.5 9.3 11.3 17.5 
Burglary 72 76.4 11.1 8.3 0.0 2.8 0.0 0.0 0.0 
Arson 42 76.2 16.7 7.1 0.0 0.0 0.0 0.0 0.0 

Data include adult offenders, MSO, higher courts cases sentenced between 1 July 2021 and 30 June 2024. Intensive 
correction orders were included in the calculations but not presented  
* offences committed before 1 August 2023.  
Source: QGSO, Queensland Treasury — Courts Database, extracted September 2024. 

While it is not possible to draw any conclusions from this table about the impact the aggravating factor is having on 
sentencing outcomes, the Council will be exploring these outcomes, compared to non-DV offence outcomes, during 
the next stages of the review.  
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3.9 Stakeholder views 
During preliminary consultation, Legal Aid Queensland told us 'the aggravating factor is a foremost factor in a 
sentencing court’s consideration of appropriate penalties, which is reflected in the ultimate penalties imposed'.94 

The North Queensland Women's Legal Service told us:  

We hear from victims that do attend sentencing, that whatever words are used by judicial officers to denounce a 
domestic violence offence or to enunciate the fact that the offending is aggravated by being domestic violence, there 
is meaning to victim-survivors by way of validation of their experiences of domestic violence.95 

However, it was concerned the impact of the aggravating factor to increase sentence length or actual prison time 
might be negated by 'pleas of guilty, payment of criminal compensation, and other considerations under the 
guidelines'.96 

No to Violence, the Queensland Indigenous Family Violence Legal Service, the Salvation Army Australia, Sisters 
Inside Inc and Relationships Australia Queensland suggested the review consider potential unintended 
consequences of section 9(10A) of the PSA, including the misidentification of the primary victim of domestic 
violence, especially women and marginalised women experiencing intersecting disadvantages, such as Aboriginal 
and Torres Strait Islander women.97  

The Office of the Public Advocate told us that sentencing domestic violence offences is a complex issue, particularly 
when the victim has impaired decision-making ability and a high reliance on the perpetrator: 'the outcome of the 
sentencing for domestic violence in such situations could have significant implications for the victim in terms of 
their day-to-day life and care'.98 

3.10 Issues and questions 
In reviewing the aggravating factor, we have been asked to focus on the operation of the aggravating factor on 
sentencing outcomes, as well as how it has affected victims' satisfaction within the sentencing process. While this 
includes examining whether sentences have changed or increased as a result, we have not been asked to assess 
whether the broader aims of introducing this reform have been met. Namely, whether sentences: 

● better reflect community attitudes about the seriousness of offences occurring in a domestic and family 
context; 

● protect vulnerable members of the community; 

● make perpetrators more accountable for their actions; and 

● deter perpetrators from offending.  

The authors of our commissioned Literature Review have highlighted that assessing effectiveness of sentencing 
responses or sanctions to domestic and family violence might be particularly challenging.99 In this context, they note 
a lack of strong evidence on whether DFV-related offences are being sentenced more severely than violent offences 
committed in other contexts, except for Aboriginal and Torres Strait Islander defendants.  

The findings of the Council's current review will contribute to available evidence about whether current sentencing 
laws are in fact resulting in DV offences being sentenced more severely than non-DV offences. 

Another aspect of the aggravating factor's operation is the 'exceptional circumstances' provision. This was intended 
to ensure that the aggravating factor was not applied where it should not be, and will form part of our investigation. 

We invite feedback about the aggravating factor, what outcomes or measures might be important in deciding what 
impact this reform has had on sentencing practices, and what other issues might be affecting its operation. 

 

Question 1 – Aggravating factor for domestic violence offences 

1 (a) What has been the impact of current sentencing laws, which require a court in 
 sentencing a person for a domestic violence offence to treat the fact that it is a domestic 
 violence  offence as aggravating, on court sentencing practices? 

 (i) If you think the aggravating factor has changed court sentencing practices, in 
                 what specific ways have they changed?  

https://www.sentencingcouncil.qld.gov.au/__data/assets/pdf_file/0012/795666/literature-review-domestic-violence.pdf
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 (ii) If you think it has not changed court sentencing practices, what are the  
                 potential reasons for this?  

(b) What measures are important to assess the impact of this reform? 

(c) What factors could be impacting the operation of this reform?  

(d)  Are there any other important considerations or research we should be aware of? 

 General considerations: 

You might think about what information could show that the reforms are having an impact. For example, 
showing: 

-  that courts are taking the domestic violence context of the offending into account at 
sentence unless there are good reasons not to do this ('exceptional circumstances'); 

- whether courts are expressly referring to domestic violence in all cases where this factor 
is present; 

- there has been a change in the penalty types given to more severe types of penalties 
(e.g., prison instead of a community-based order, or community service or probation 
instead of a fine); and 

- that the severity of sentences has increased, but without necessarily changing the type 
(e.g., longer prison sentence, or more hours of community service, longer probation 
period). 

Legal and other considerations: 

You might think about whether: 

- courts are taking a consistent approach in applying the aggravating factor and the role 
of sentencing submissions in informing this; 

- sentencing practices have changed since the introduction of the aggravating factor and 
if so, in what way; 

- there are any differences in the perceived relevance of the aggravating factor in the 
context of specific offence types, or defendant-related factors; 

- 'exceptional circumstances' are understood and applied; 

- there are challenges in balancing the aggravating factor under s 9(10A) with other 
legislated factors (for example, s 9(10B) where the offender is also a victim of domestic 
violence); and 

-  the impacts of other legislative reforms, or the nature of the sentencing task, make 
assessing the impact of the aggravating factor challenging to assess. 
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4. Contravention of a domestic 
 violence order 

4.1 What we have been asked to look at 

Changes to maximum penalties  
We have been asked to 'consider how sentencing trends and outcomes for contravention of a DVO may have 
changed following the 2015 increase in the maximum penalties.'100 

As shown in Figure 9, there have been changes to the offence of contravention of a DVO and increases to maximum 
penalties over time,101 but the most recent change in 2015 is the focus of our review. 

Figure 9: Key reviews and changes to the law in Queensland impacting sentencing and maximum penalties 
for contravention of a domestic violence order, 2009 to present  

 

 
The Domestic Violence (Family Protection) Act 1989 (Qld) was reviewed in 2010.102 Following this review, it was 
replaced by the Domestic and Family Violence Protection Act 2012 (Qld) ('the 2012 Act').  
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The purpose of the 2012 Act was to 'prevent or reduce domestic violence, maximise the safety and protection of 
victims and minimise the disruption to their lives, and to ensure that perpetrators are held accountable for their 
actions.'103  

It amended the definition of 'domestic violence' and renamed the offence for breaching an order 'Contravention of 
domestic violence order'.104 The maximum penalty was increased to: 

(a)  if, within 5 years before the commission of an offence under this subsection, the respondent has been 
previously convicted of an offence under this part—120 penalty units or 3 years imprisonment; or  

(b)  otherwise—60 penalty units or 2 years imprisonment.105 

The contravention offences that triggered the higher maximum penalty where there was a previous conviction were: 

● contravention of a DVO (including an offence under the earlier 1989 Act); 

● contravention of a police protection order (a temporary order made by police until a domestic violence order 
is made); and 

● contravention of release conditions (similar to those that can be made under a police protection order'). 

For more information about the different types of protection orders in Queensland, see Appendix 2. 

The justification for increasing the penalty to the limit of the Magistrates Court jurisdiction was to:  

provide additional scope for courts to sentence offenders in relation to the more serious forms of behaviour that can 
constitute a breach of a domestic violence order. It may also provide an opportunity for increased distinction of 
penalties applied between first offenders and those who have previous convictions.106  

In 2015, the penalties were further increased for contravention of a DVO to their current levels (5 years’ 
imprisonment or 240 penalty units (aggravated offence) or 3 years’ imprisonment or 120 penalty units (not 
aggravated offence)).107  

Changes made to the law also meant the aggravated form of offence became an indictable offence,108 meaning it 
may be sentenced in the higher courts. However, the DFVPA says that contraventions of protection orders should 
be heard summarily (in the Magistrates Courts), regardless of whether the offence is indictable.109 The implications 
of this are discussed below. 

Another important change made to the law was to expand the circumstances in which the enhanced penalty for 
previous offending applied by referring to a previous conviction of a 'domestic violence offence'.110 For the purpose 
of a contravention of a DVO, a 'domestic violence offence' also includes a contravention offence.111 Prior to this, the 
enhanced penalty applied only if there had been a previous conviction for a contravention offence.112  

As discussed in section 3.5, any offence can be a 'domestic violence offence' if the behaviour for which the person 
is convicted is also domestic violence and/or the behaviour has contravened a DVO.113 A person does not need to 
have a current DVO to be convicted of a 'domestic violence offence'. 

The maximum penalties for the offences of contravening these orders is summarised below.  

What does it mean for an offence to be 'indictable'? 

The jurisdictional limit of Magistrates Courts is ordinarily 3 years’ imprisonment.114 This means a Magistrates Court 
can only give a sentence of up to 3 years' imprisonment for any form of contravention, even if aggravated (which 
has a maximum penalty of 5 years' imprisonment). However, the Court must take the higher maximum penalty into 
account. If the court is satisfied that the nature or seriousness of the offence would not be adequately punished on 
summary conviction (in the Magistrates Court), or if the defence successfully argues that the charge should not be 
heard summarily due to exceptional circumstances, the Court must not proceed. Instead, the Court must refer the 
charge to a higher court, typically the District Court.  

In other cases, a charge of contravention of DVO may also be dealt with and sentenced by a higher court, even if 
the charge is a summary one. For example, when an accused person has other related charges being dealt with by 
that court.115 

 Case example: 

 A person pleads guilty to choking their partner (an offence that must be dealt with and sentenced in a higher 
court), as well as two counts of contravening a DVO. A higher court may sentence the person for both the choking 
offence and two contravention offences.  
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Why the changes were made 
The increase to maximum penalties for contravention was a result of a recommendation made in the 2015 Bryce 
Taskforce report.116  

The Taskforce found that despite the higher maximum penalty that applied for repeated contraventions, the majority 
(80.6%) of all custodial sentences were less than 12 months.117 It was 'concerned that current legislation may not 
effectively recognise the pattern of behaviour which underpins domestic and family violence and apply appropriate 
sanctions'.118  

In increasing the maximum penalties, the Government cited the need to align the penalty more closely with those 
of other Australian jurisdictions and to reflect 'the seriousness of the offences, particularly where there is a pattern 
of domestic violence behaviour involved'.119 The increased penalties were intended 'to provide greater deterrence 
for perpetrators of domestic violence and to reinforce the community’s view that domestic violence is not acceptable 
and will not be tolerated'.120  

Why we were asked to look at this 
At the time the Bill to introduce the new aggravating factor was introduced, the then Attorney-General committed to 
its impact being evaluated by the Council, 'as part of a reference to consider the impact that maximum penalties 
have on the commission of domestic violence offences', and to 'enable the government to have a clear evidence 
base on what works in sentencing perpetrators of domestic and family violence so as to guide future law reforms'.121 

4.2 How Queensland maximum penalties compare to other states 
and territories 
All Australian states and territories have DVOs or an equivalent order. Unlike other Australian jurisdictions, 
Queensland legislation does not include provisions increasing the maximum penalty based on the nature of the 
breach, or the presence of children. However, these remain factors which a sentencing judge or magistrate must 
take into account in sentencing.122  

See Appendix 3 for a summary of these approaches. 

4.3 Previous research and the WSJ Taskforce findings  
The NSW Sentencing Council, TSAC and the Victorian Sentencing Advisory Council ('VSAC') have looked at sentencing 
outcomes and maximum penalties for breach offences.123 

The NSW Sentencing Council examined the maximum penalties and sentencing outcomes for contravention of DV-
related orders across jurisdictions in Australia and New Zealand. In the report, which discussed Queensland data 
prior to the increase in maximum penalties for contravention offences, Queensland was found to be one of three 
jurisdictions with the highest proportion of sentences of imprisonment imposed for contravention of an order, at 
just over 30 per cent.124 The jurisdiction with the highest proportion of imprisonment sentences was the Northern 
Territory, followed by New Zealand.125 The Council noted, however, the data related to different time periods and 
court levels, and some jurisdictions, including Queensland, reported by the principal sentence received by all 
defendants convicted of contravening a DVO, including where the contravention was not the defendant’s principal 
offence.126 

The NSW Sentencing Council thought it was worth examining the impact of escalated penalty structures, such as 
that available in Queensland.127 

Experimental data published by the Australian Bureau of Statistics128 ('ABS') shows that in 2022–23, the most 
common principal offence across all family and domestic violence ('FDV') defendants in Queensland (including those 
charged with DV flagged offences and contraventions of a DVO), was a contravention of a DVO (74%).129 For those 
who had a guilty outcome for an offence of contravention, nearly one-fifth (19.0%) were sentenced to custody in a 
correction institution (includes imprisonment and partially suspended prison sentences), about 40 per cent (39.2%) 
received a fine, and nearly one-fifth (17%) received a 'moderate penalty in the community' (such as probation).130 

The ABS expressly cautions against making state and territory comparisons of FDV breaches data due to variations 
in policing and court practices.131 
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In its report, TSAC concluded '[t]he data does not provide a basis for claiming that harsher penalties would reduce 
recidivism rates'.132 Unlike the BOCSAR study, however, this did not factor in other considerations relevant to risk 
of reoffending, such as prior criminal history. 

VSAC has completed several reports about breaching family violence orders.133 In its first report, it outlined the 
relevant considerations to setting an appropriate maximum penalty in legislation, including to serve as a general 
deterrent.134 

It also referred to the ACT Law Reform Commission which found that 'research does not establish that higher 
penalties would act as a specific deterrent for breach of a protection order or for criminal offences generally'.135 For 
this reason, VSAC thought it inappropriate to attempt to assess whether the maximum penalty served as a general 
deterrent.  

While previous research in Queensland has investigated how breaches of domestic violence matters are dealt with 
in the Magistrates Courts, this research examined only a small sample of cases.136   

The WSJ Taskforce reported in Hear Her Voice–Report One, that despite the intent of the 2015 amendments in 
increasing the maximum penalties, there were problems with how they had been applied.137 It also found victim 
dissatisfaction with the penalties imposed for contravention.138 

4.4 What courts have said  
As early as 1994, the Court of Appeal highlighted the importance of deterrence, as well as denunciation, in 
sentencing for contravention of DVO offences as '[u]nless breaches of such orders are, and are well known to be, 
visited with appropriate severity, they will quickly lose their value in the minds both of those who obtain them and 
of those who are subject to them'.139 

This statement was referred to with approval by the Court of Appeal as recently as 2024.140 

The Court of Appeal has also made statements of general principle that for serious instances of domestic violence, 
significant sentences of actual imprisonment are appropriate to not only deter individual offenders but also the 
wider community.141  

As most contravene DVOs are sentenced in the Magistrates Courts,142 most of the comparable case authority comes 
from District Court appeals.143  

Impact of increasing a maximum penalty 
The maximum penalty for an offence must be given careful attention when sentencing.144  

This District Court has acknowledged the increase in penalties for contravention of a DVO as 'indicative of the 
legislature’s intention that this type of offending be viewed more seriously and that accordingly, more severe 
penalties be imposed for it'.145 

The Court of Appeal has noted that generally, increases to a maximum penalty can be expected to increase the 
severity of sentences, however, it does not mean that all offences committed after the increase should attract a 
higher penalty146 or that sentences should be proportionally increased.147 For example, doubling the maximum 
penalty will not 'necessarily result in a doubling of sentences at all levels'.148  

Where the maximum penalty has increased and there are no comparable sentencing decisions, it may be 'necessary 
to refer to the earlier cases, if only to shed light upon the circumstances in which the increased maximum was 
enacted'.149  

When does the 'circumstance of aggravation' apply? 
With a contravention of DVO offence, it is a 'circumstance of aggravation' if the person has committed a 'domestic 
violence offence' in the 5 years previously.150  

At common law, a court cannot consider uncharged circumstances if they would warrant a conviction for a different 
or more serious offence.151  

For this type of 'circumstance of aggravation' to apply to a contravention of a DVO sentenced in the Magistrates 
Court, the prosecution must give the person 'a notice specifying any alleged previous conviction' if that would make 
the person liable to a greater penalty.152  
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There have been cases where no notice was given.153 For a brief period, this meant the court could not take previous 
convictions for prior contravention offences into account at all.154 The law changed in 2014, enabling courts to 
consider previous convictions when assessing penalties, even if notice had not been given, but in this case the 
higher maximum penalty could not be applied.155 

A person's criminal history can be both a 'circumstance of aggravation' and an aggravating factor,156 but it cannot 
overwhelm other sentencing considerations and the sentence 'must not be disproportionate to the gravity of the 
current offence'.157 

Is 'domestic violence' an offence of 'violence'? 
When sentencing a person for an offence that 'involved the use of, or counselling or procuring the use of, or 
attempting or conspiring to use, violence against another person' or that resulted in 'physical harm to another 
person',158 there are special sentencing considerations. Courts must apply section 9(2A) (the principle of 
imprisonment as a last resort does not apply) and give primary consideration to the factors in section 9(3) of the 
PSA.159 

Whether the provision applies will depend upon the facts and circumstances of the case. The term 'violence' is not 
defined in the PSA, and the Court of Appeal has said that it should not have a broad meaning because a person will 
be subject to a 'harsher sentencing regime that can affect the level of punishment'.160  

It has been held that if the offending conduct falls within the definition of 'domestic violence' under section 8 of the 
DFVPA, this can have a broader meaning than 'violence' for the purpose of section 9(2A) of the PSA.161 If the 
offending did not result in 'physical harm', section 9(2A) of the PSA will not apply.162 

Sentencing acts of physical violence in a contravention of a DVO 
LJS v Sweeney163 was the first District Court appeal since the increase in the maximum penalty. The appellant was 
sentenced to 3 years’ imprisonment for two contraventions of a DVO (aggravated offence), with lesser concurrent 
terms for property and fraud offences. The protection order had an added condition of no contact. The contravention 
offences included the appellant being in the victim's house at 1:45am and waking her, physically assaulting her, 
and taking her cash and mobile phone and on another occasion, physically assaulting her again, as well as calling 
and texting her.164  

He had 15 previous convictions for contravening a DVO and been sentenced to imprisonment.165 A tendered 
psychological report noted that as a child he had experienced physical and sexual abuse, suffered a head injury, 
and witnessed traumatic events. He had behaviour problems at school and was diagnosed with psychological 
conditions. 

On appeal, Smith DCJ, although noting '[t]here is an absence of comparable sentencing decisions since the increase 
in the maximum penalty',166 found:  

 At first blush I would have considered a 3 year head sentence high [noting this is the jurisdictional limit], but 
within the sentencing range, but having considered the comparable decisions and noting the crown’s 
concession, it would appear that a head sentence of 3 years imprisonment was excessive despite the 
applicant’s previous convictions. It seems to me that the parties’ concessions that 2 to 2 [and] a half year’s 
imprisonment is within the sentencing range in this matter is accurate.167 

It was ultimately held that the appropriate penalty was 2 years’ imprisonment to serve 8 months.168  

LJS v Sweeney has been used regularly to support sentences of between 12 months and 2 years for contraventions 
of a DVO involving actual physical violence.169 

Sentencing acts of non-physical violence in a contravention of a DVO 
If an offence does not involve 'violence against another person' or resulted in 'physical harm to another person',170 
the court must consider imprisonment as a sentence of last resort.171  

The District Court has recognised that non-physical violence can have a number of serious impacts, including 
emotional or psychological abuse. These often form part of a pattern of behaviour so as to exert 'dominance, control 
or coercion over the victim; degrade the victim’s emotional or cognitive abilities or sense of self-worth; or induce 
feelings of fear and intimidation in the victim'.172 

Since the increase, the District Court has held, in the case of 'a single instance of verbal abuse in response to some 
provocation', an 'appropriate sentencing range for this offence encompassed a short period of probation or a fine'.173 
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For example, in MG v Commissioner of Police, a $500 fine with a conviction recorded was imposed for contravening 
a no-contact condition by telephoning the victim, telling her that he missed her, and asking her not to 'dob' on him 
to the police.174  

Prior to the increase in the maximum penalty, a fine or probation order imposed for repeated contraventions had 
been upheld on appeal.175 However, where there are repeated acts, the District Court has since found that a fine is 
not appropriate. For example, in Queensland Police Service v KBH,176 a $300 fine imposed for 2 contraventions of 
a DVO, and a $200 for an additional 2 contraventions of a DVO, committed while on a suspended prison sentence, 
were found to be unreasonable and inadequate.177 Coker DCJ found that the Magistrate had a 'total 
misunderstanding of the nature of domestic violence and the nature of control and dominion being exercised'.178  

It was also held that continuously contravening a non-contact condition, even without physical violence was 'not a 
situation where the offending is minor or trivial, lacking in real impact' but it 'is a situation where it is a crime against 
the State warranting salutary punishment'.179  

Coker DCJ also commented on the need for penalties to escalate in cases where there have been repeated 
contraventions, particularly if a fine was given for a first contravention.180 

Where there has been repeated contraventions of a DVO and no physical violence, sentences have ranged from 6 
months’ imprisonment for repeated non-aggravated contraventions,181 to 9 months’ imprisonment,182 to 15 months 
imprisonment.183  

Avoiding double punishment when contravene is not the only offence charged 
Under the Criminal Code (Qld), a person cannot be punished twice for the same act or omission.184 In respect of a 
contravention of a DVO, the DFVPA does not prevent criminal proceedings continuing for both a contravention 
offence and non-contravention offence, but the penalty imposed must not offend the principle against double 
punishment.185  

A review of case law illustrates the complexity this has created in sentencing. 

In R v MKW,186 the defendant was before the District Court, charged on indictment with an offence of unlawfully 
doing grievous bodily harm to his de facto partner. He had already pleaded guilty and been punished for a 
contravention of a DVO in the Magistrates Court based on the same facts. While it was found proceedings could 
continue, '[a]t the very least, I would consider that ordinary and well-established sentencing principles would require 
that regard be had to the penalty imposed in the Magistrates Court for the breaching offence'.187 

In QPS v DLA,188 DLA pleaded guilty to using a carriage service to menace or harass or cause offence (a 
Commonwealth offence under section 474.17(1) of the Criminal Code 1995 (Cth)) and contravention of a DVO. The 
facts for each charge were the same. The Magistrate found that to convict DLA of both offences would be contrary 
to the provisions of section 16 of the Criminal Code and ordered a permanent stay of the offence of contravention 
of the DVO. His Honour considered that to simply convict and not further punish the defendant results in a double 
punishment for the same act because a consequence of a conviction for the contravention of protection order was 
that the defendant would be liable for an increased penalty if he committed a subsequent breach. 

In DAY v Commissioner of Police,189 the applicant was sentenced to imprisonment for 9 contraventions, including 
contravening a DVO or a temporary protection order, and 9 breach of bail offences based on the same facts. It was 
held that it was an error to punish the applicant twice. The imprisonment for the breach of bail offences was 
substituted with a sentence to convict and not further punish. A similar approach was followed in JWD v The 
Commissioner of Police.190  

The approach to sentencing where a person has been charged with contravention of a DVO and another offence 
founded on the same facts  is not always consistent and in other cases, a person has been sentenced for both the 
contravention offence and the non-contravention offence.191 

4.5 Sentencing data on penalty outcomes and trends 
The Council will be releasing separate research papers exploring different aspects of sentencing for contravention.  

Over the 19–year data period (July 2005–June 2024), there were 2,814,365 cases sentenced in Queensland’s 
criminal courts. The offence of contravention of a DVO was sentenced in 170,841 cases, representing 23.5 per cent 
of all cases involving justice and government offences (which account for 25.9% of all cases sentenced) and 6.1 
per cent of all cases sentenced, as shown in Figure 10.192  
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Figure 10: Number cases involving at least one offence of contravention of a DVO (MSO and non-MSO) adults 
and children, sentenced in Queensland, 2005–06 to 2023–24 

 
 
Source: Queensland Government Statistician’s Office, Queensland Treasury – Courts Database, extracted August 2024. 
*Includes all offences under the ANZOC category of ’15 Justice and government’ excluding those involving contravention of a 
DVO 

 

Figure 11 shows the number of contravention of a DVO cases sentenced (MSO) during the 19–year data period. 
With the exception of 2019–20, there has been a general increase in the number of cases sentenced where a 
contravention of a DVO was the MSO, since the DFVPA was introduced. 

Figure 11: Number of contravention of a domestic violence order (MSO) cases, 2005–06 to 2023–24 

 
Source: Queensland Government Statistician’s Office, Queensland Treasury – Courts Database, extracted August 2024. 

 

From the DFVPA’s introduction in 2012 to 2015, the administrative courts dataset did not record whether a 
contravention of a DVO was sentenced with a circumstance of aggravation. This data started to be recorded as of 
2015 only, which makes it difficult to adequately compare data from prior to the reforms (2012 to 2015) with data 
subsequent to the reforms (which occurred in 2015). The Council is currently exploring ways to determine which 
offences were aggravated and which were non-aggravated between 2012 and 2015.  

We have looked at sentencing outcomes from 2016–17 to 2023–24, for adult defendants across all court levels 
sentenced for contravention of a DVO (aggravated) and contravention of a DVO (non-aggravated) where this was the 
most serious offence ('MSO'). This data only shows outcomes for charges where the contravention of a DVO offence 
was the MSO rather than all contravention charges sentenced.  
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Key sentencing trends 2016–17 to 2023–24 

1 Imprisonment was the most common penalty for contravention of a DVO (aggravated) offence.  

There was an almost even split between the proportion of custodial and non-custodial penalties for 
contravention of a DVO (aggravated, MSO) offences (49.7% v 50.3%).  

The most common penalty for a contravention of a DVO (aggravated, MSO) was imprisonment (30.9%) 
followed by monetary (27.4%) and wholly suspended prison sentence (16.8%). 

2 Imprisonment was significantly more likely for a contravention of a DVO (aggravated) offence than a 
contravention of a DVO (non-aggravated) offence but there was no difference in imprisonment length. 

Contravention of a DVO (aggravated, MSO) was significantly more likely to receive imprisonment than a 
contravention of a DVO (non-aggravated, MSO) (30.9% v 6.1%).  

However, there was no statistical difference between imprisonment sentence lengths, with the average 
(6.7 months) and median length of imprisonment (6.0 months) being the same for a contravention of a 
DVO (aggravated, MSO) and contravention of a DVO (non-aggravated, MSO).  

3 A monetary penalty was the most common penalty for a contravention of a DVO (non-aggravated) 
offence. 

It is more common to receive a non-custodial penalty than a custodial penalty for contravention of a DVO 
(non-aggravated, MSO) compared to contravention of a DVO (aggravated, MSO) (88.8% v 11.2%).  

The most common penalty for a contravention of a DVO (non-aggravated, MSO) was a monetary penalty 
(52.9%) followed by a recognisance (15.0%) and probation (14.8%). 

4 A monetary penalty was more likely for a contravention of a DVO (non-aggravated) offence than a 
contravention of a DVO (aggravated) offence, but there was no difference in the amount. 

It was significantly more likely to receive a monetary penalty for a contravention of a DVO (non-
aggravated, MSO) than a contravention of a DVO (aggravated, MSO) (52.9% v 27.4%).193   

However, the median amount was the same ($500, although the average amount was $601.3 and 
$533.6).  

5 Contravention of a DVO (aggravated) was more commonly sentenced as an MSO than contravention 
of a DVO (non-aggravated). 

Since 2016, there have been 73,706 cases of contravention of a DVO (MSO). Of these, 38,408 (52.1%) 
were the aggravated form of the offence. 

This data post-dates the increase to the maximum penalties for contravention of a DVO and currently, no 
comparisons can be made between outcomes prior to and following these changes. The Council is exploring how 
best to compare pre- and post-reform outcomes. 

As an initial measure of potential changes in sentencing practices, we have examined the proportion of sentences 
that are custodial (prison) sentences and monetary penalties.  

Figure 12 shows that the proportion of custodial (prison) sentences was trending up even before the maximum 
penalties were increased (from 22.7% in 2012–13 to 30.3% just prior to the introduction of the reforms). It has 
fluctuated over the years since maximum penalties were increased from between 29.1 per cent in 2016–17 to a 
high of 36.0 per cent in 2019–20. In the most recent financial year examined (2023–24), custodial sentences 
represented just under one-third (32.7%) of all penalty outcomes. 
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Figure 12: Contravention of a domestic violence order (MSO) cases by proportion that are custodial, 2012–13 
to 2023–24 (combined lower and higher courts) 

 
Notes: Includes contravention of a domestic violence order under DFVPA, s 177 as the most serious offence (MSO) sentenced, 
including both aggravated and non-aggravated charges. Excludes breaches of orders under the now repealed Domestic 
Violence (Family Protection) Act 1989 (Qld). 'Custodial' includes all forms of custodial orders including imprisonment, 
suspended prison sentences, intensive correction orders and prison-probation orders. This approach uses the date of offence 
to separate 2015–16 into pre/post reforms, rather than the date of sentence. The Domestic and Family Prevention Act 2012 
commenced on 17 September 2012, as such the 2012–13 financial year is a partial year of data with offences committed 
prior to the Act excluded.  
 

Figure 13 shows that the proportion of monetary penalties was trending down even before the maximum penalties 
were increased (from 46.0% in 2012–13 to 39.4% just prior to the introduction of the reforms). It has fluctuated 
over the years since maximum penalties were increased from between 36.4 per cent in 2019–20 to a high of 42.3 
per cent in 2020–21. In the most recent financial year examined (2023–24), monetary penalties represented 37.9 
per cent of all penalty outcomes. The reduction in the use of monetary penalties may not be unique to contravention 
of a DVO because there has been a general reduction in the use of monetary penalties for all offences in the 
Magistrates Courts (excluding traffic and vehicle offences).194 
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Figure 13: Contravention of a domestic violence order (MSO) cases by proportion that receive a monetary 
penalty, 2012–13 to 2023–24 (combined lower and higher courts) 
 

 
Notes: Includes contravention of a domestic violence order under DFVPA, s 177 as the most serious offence (MSO) sentenced, 
including both aggravated and non-aggravated charges. Excludes breaches of orders under the now repealed Domestic 
Violence (Family Protection) Act 1989 (Qld). 'Custodial' includes all forms of custodial orders including imprisonment, 
suspended prison sentences, intensive correction orders and prison-probation orders. This approach uses the date of offence 
to separate 2015–16 into pre/post reforms, rather than the date of sentence. The Domestic and Family Prevention Act 2012 
commenced on 17 September 2012, as such the 2012–13 financial year is a partial year of data with offences committed 
prior to the Act excluded. 

This data should be interpreted with caution because it only shows outcomes for charges where the contravention 
of a DVO was the MSO rather than all contravention charges sentenced.  

Changes in charging practices, and the willingness of complainants to cooperate with the investigation and 
prosecution of an offence, can have a significant impact on the overall profile of cases of contravention of a DVO 
that represent the MSO. 

While the gravamen of the offence usually involves non-compliance with a DVO, charging practices can result in a 
single offence encompassing a wide range of conduct or a series of behaviours.195 It is also unknown which 
sentencing principles were applied and whether imprisonment was used as a last resort.196 In addition, legislative 
amendments, beyond changes to maximum penalties, may have affected sentencing practices. 

4.6 Stakeholder submissions 
During preliminary consultation, Fighters Against Child Abuse Australia told us 'DVO’s are not enforced despite them 
having the literal purpose of saving lives',197 and therefore, an 'immediate custodial imprisonment response' should 
be standard to ensure deterrence: 

This will be a significant deterrent to anyone considering breaching a DVO as they would be fully aware that anything 
they did as a result of that breach would most certainly see them land behind bars where now the reality is they can 
repeatedly breach the DVO and get told to “calm down and go home”.198 

The Parole Board Queensland considered current penalties for contravention of a DVO committed while in custody 
are 'demonstrably inadequate' and 'do little to protect victims from domestic and family violence; do not hold 
domestic and family violence offenders to account; and erode public confidence in the criminal justice system'.199 

Sisters Inside Inc told us they did not support the increase to the maximum penalty because 'it is consistently 
demonstrated that ‘general deterrence’ is a myth, and higher penalties do not have any implications in deterring 
interpersonal violence'.200  
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4.7 Issues and questions 
We invite feedback on the impact of increased maximum penalties for contravention of a DVO on court sentencing 
practices, suggestions for assessing whether the reforms’ aims are being met, and any relevant issues.  

The WSJ Taskforce expressed concern about the treatment of what are sometimes called 'technical breaches', 
specifically non-physical violence involving contact being made with the victim, compared to physical violence, and 
whether they are treated seriously enough.201  

The type of conduct a person has engaged in when sentenced for contravention of a DVO is not captured in 
administrative courts data. This means over the next stage of the review, the Council will explore how different types 
of breach conduct is treated in other ways, including through interviews with stakeholders and the exploration of 
alternative research methods.  

 

Question 2 – Increased penalties for contravention of a DVO 

2 

 

(a)  What has been the impact of increased maximum penalties for  contravention of a DVO on 
 court sentencing practices? 

 (i) If you think the increase to maximum penalties has changed court sentencing 
  practices, in what specific ways have they changed? 
 (ii) If you think the increase in maximum penalties has not changed court  
  sentencing practices, what are the potential reasons for this? 

(b) What measures are important to assess the impact of this reform? 

(c) What factors could be impacting the operation of this reform?  

(d)  Are there any other important considerations or research we should be aware of? 

 General considerations: 

You might think about what information could show that the reforms are working. For example, showing: 

-  there has been a change in the penalty types given to more severe types of penalties 
(e.g., prison instead of a community-based order, or community service or probation 
instead of a fine); and 

- that the severity of sentences has increased, but without necessarily changing the type 
(e.g., longer prison sentence, or more hours of community service, longer probation 
period). 

Legal and other considerations: 

You might think about: 

- any changes in sentencing practice for contravention of DVO following the increase and 
other related reforms; 

- any policing, prosecution and policy changes that have affected the type of 
contravention offences being dealt with by the courts and sentencing levels; 

- whether contact offending involving non-physical violence is being sentenced differently, 
and if so, why this is the case; 

- how periods of pre-sentence custody are being taken into account (if not formally 
declared); 

- behaviour change program length and availability; and 

- aspects of the way current sentences are structured or administered, and whether these 
are working or if they could be improved including to promote the safety of victim 
survivors. 
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5.  Human rights and systemic 
 disadvantage considerations 

5.1 Human right considerations 
A statutory provision is compatible with rights if it does not limit a right; or, if it does, that the limitation ‘is reasonable 
and demonstrably justifiable’.202 The limitation must be reasonable and justified ‘in a free and democratic society 
based on human dignity, equality and freedom’.203 The HRA includes what should be considered if a human right is 
limited.204 

The HRA came into full effect on 1 January 2020.205 Legislation and amending provisions introduced prior to the 
HRA would have had regard to the ‘fundamental legislative principles’ set out in the Legislative Standards Act 1992 
(Qld).  

When the aggravating factor was introduced, it was noted that it potentially breached a fundamental legislative 
principle with respect to the rights and liberties of individuals as it would allow courts to impose a penalty at the 
higher end of the range of appropriate sentences. However, this limitation was justified ‘to protect vulnerable 
members of our community, denounce this type of offending and provide adequate deterrence to perpetrators of 
this type of offending’.206 

Similar issues were raised regarding a potential breach of the fundamental legislative principle with respect to the 
rights and liberties of individuals when the maximum penalties for contravention of a DVO were increased in 2015. 
The limitation in this case was justified ‘due to the seriousness of the offences’ and to better align the maximum 
penalty with other jurisdictions.207 Although not discussed, this change to the law also has a partly retrospective 
application if the person has a previous domestic violence offence which occurred before the increased maximum 
penalty came into effect. 

Some rights which are particularly relevant to sentencing domestic and family violence offences are discussed 
below.  

● Rights in criminal proceedings: A person charged with a criminal offence is presumed to be innocent until 
proven guilty and is entitled to minimum guarantees.208 

● Right to liberty and right not to be subject to arbitrary detention: Legislation which has a mandatory 
element in respect of sentencing can be viewed as limiting human rights.209  

● Right to humane treatment when deprived of their liberty: A person has a right to humane treatment 
when deprived of their liberty210 (for example, if held in a watch house or prison). The UN Convention on 
the Rights of People with Disabilities also includes relevant principles, such as accessibility and respect for 
difference, and acceptance of persons with disabilities as part of human diversity and humanity.211 

● Right not to be tried and punished more than once: This right is also known as the rule against ‘double 
jeopardy’.212 There are some exceptions to this.213 It is reflected in the Criminal Code (Qld) which also 
protects a person from being punished twice for the same offence.214 The same principle applies if a person 
is convicted of contravention of a DVO and another offence based on the same act or omission. Also, for 
contravention of a DVO, if the person’s criminal history included ‘domestic violence offence’ convictions, 
while they are relevant to sentencing and can increase the maximum penalty, the person cannot be 
punished again for those acts.  

● Right to protection against retrospective laws: The Criminal Code (Qld) protects a person from being 
punished for an offence unless it was an offence at the time it was committed or cannot be punished to 
any greater than the older law allowed (or that the newer law allows).215 This right may be limited when a 
new offence or a sentencing consideration operates retrospectively. For example, the circumstance of 
aggravation for a contravention of a DVO can be partly retrospective if the person has a previous domestic 
violence offence which occurred before the increased maximum penalty came into effect.  
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Rights of victim survivors 
Domestic and family violence is one of the most prevalent and serious breaches of human rights in Australia.216 The 
rights of victims in Queensland are recognised in the Charter of Victims’ Rights in Schedule 1 of the Victims’ 
Commissioner and Sexual Violence Review Board Act 2024 (Qld). These rights, while recognised as not legally 
enforceable, are relevant to considering the operation of the aggravating factor under the PSA and the increase in 
the maximum penalty for contravene DVO.  

Relevant rights set out in the HRA when considering the impact of domestic and family violence on victim survivors 
include: 

● right to enjoy human rights without discrimination (section 15(2)); 

● protection from torture and cruel, inhuman, or degrading treatment (section 17); 

● privacy and reputation (section 25);  

● protection of families and children (section 26); and 

● right to liberty and security of person (section 29). 

The Queensland Victims’ Commissioner is currently reviewing the Charter of Victims’ Rights to assess how well it 
meets the diverse needs of victims of crime. More information is available here. 

Stakeholder views 
Sisters Inside Inc told us it opposes any mandatory sentencing for domestic violence.217 This is because they ‘do 
nothing to address the foundational underpinnings that encourage and permit racial-gendered violence, and in fact, 
the judicial system often acts as a blunt tool that causes more harm’.218 

DVConnect was concerned that, while all people should be accountable for their actions, a person in prison ‘with an 
intellectual or cognitive impairment will have a different outcome to a person without disability’ which can impact 
their ‘opportunity to change behaviours upon release’.219  

Issues and questions 
We invite feedback about whether the aggravating factor under the PSA is compatible with human rights and views 
about whether any existing limitations are reasonably and demonstrably justifiable. 

We also invite views about what reforms could be made to improve compatibility with the HRA and other human 
rights instruments. 

 

Question 3 – Aggravating factor and compatibility with human rights 

3. 

 

Is the current aggravating factor – that says a court, when sentencing a person for a domestic 
violence offence, must treat the fact it is a domestic violence offence as aggravating (unless there 
are exceptional circumstances) – compatible with rights protected under the Human Rights Act 2019 
(Qld) (‘HRA’) and relevant human rights instruments, such as the UN Convention on the Rights of 
Persons with Disabilities? 

Specifically, is this requirement and other sentencing provisions in the PSA as these apply to the 
sentencing of domestic violence offences compatible with these rights?  

If any part of how the aggravating factor works, or other sections of the PSA, is not compatible with 
human rights, what changes would improve compatibility? 

https://www.victimscommissioner.qld.gov.au/about/review-of-the-charter-of-victims-rights
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5.2 Systemic disadvantage, cultural considerations, and other 
impacts on marginalised and disadvantaged groups 

Aboriginal and Torres Strait Islander persons or other people experiencing 
forms of disadvantage 
Violence, and in particular, violence against women and children, is not part of traditional Aboriginal and Torres 
Strait Islander culture.220 However, structural and institutional discrimination, compounded by the ongoing impact 
of colonisation and complex intergenerational factors,221 results in the disproportionate representation of Aboriginal 
and Torres Strait Islander peoples in all areas of the criminal justice system.222  

Violence against Aboriginal and Torres Strait Islander peoples, including domestic and family violence, is perpetrated 
by people of all cultural backgrounds, in many different contexts and settings.223 

An Aboriginal and Torres Strait Islander person may have experienced trauma which is unique to their Indigeneity 
(for example, as a result of being a member of the Stolen Generation and displacement).224 Aboriginal and Torres 
Strait Islander peoples may also experience intersecting forms of disadvantage, such as having a disability, living in 
poverty, having a low socio-economic status, experiencing a lack of employment and having a limited education.225 

The High Court of Australia has recognised that Aboriginal and Torres Strait Islander peoples ‘as a group are subject 
to social and economic disadvantage’.226 In R v Fernando,227 the High Court of Australia expressed 8 principles from 
a review of earlier cases (known as the Fernando principles).228 The High Court has also recognised that exposure 
to, and the experience of, disadvantage is relevant to sentencing229 and the impacts of experiencing a deprived 
background does not diminish over time.230 For this to mitigate the sentence being imposed, the person must 
provide some evidence of that background.231  

These principles apply for all offenders, not just Aboriginal and Torres Strait Islander peoples.232 

If a person identifies as an Aboriginal or Torres Strait Islander person, and there is a submission from a community 
justice group (CJG) representative on ‘cultural considerations, including the effect of systemic disadvantage and 
intergenerational trauma on the offender’,233 a court must take this into account.234 The Court of Appeal has 
acknowledged that submissions from a CJG representative should be given great weight.235  

Changes to the PSA, made as a result of the WSJ Taskforce report, now make clear that if a court is sentencing an 
Aboriginal or Torres Strait Islander person, any cultural considerations, including the effect of systemic disadvantage 
and intergenerational trauma on the offender, must be taken into account, even if no submissions are made by a 
CJG representative.236 The implication is that such considerations may be mitigating, although this is not expressly 
stated. 

While submissions and information about ‘cultural considerations’ may help a court understand the background of 
the person in the context of the offending, courts have acknowledged this does not excuse the offending. A 
sentencing court must balance the mitigating factors with all the circumstances of the offence: 

 Aboriginal women and children who live in deprived communities or circumstances should not also be deprived 
of the law’s protection. … they are entitled to equality of treatment in the law’s responses to offences against 
them, not to some lesser response because of their race and living conditions.237 

Case law supports the position that where a person being sentenced has experienced disadvantage or comes from 
a deprived background, this may have mitigating effect on a sentence. However, other considerations, such as the 
seriousness of the offence and community protection, may reduce or eliminate the mitigating effect.238 The High 
Court explained that while a disadvantaged background might suggest the person has a lower level of culpability, it 
equally may elevate the importance of community protection.239  

Women and girls 
Domestic violence is a gendered crime; most victims of intimate partner violence are women, and perpetrators are 
more likely to be male.240 However, domestic violence can be experienced by people of all genders and ages, in 
various relationship types, and from all cultures, socioeconomic backgrounds, and demographic groups.241  

Although most women who experience domestic violence do not commit offences, research has found that coercive 
control by a male partner is a significant factor contributing to imprisoned women’s contact with the criminal justice 
system.242  

Queensland Corrective Services has reported that 87 per cent of women in custody have experienced victimisation 
from child sexual abuse, physical violence, or domestic violence, with 66 per cent experiencing all three.243 This is 
consistent with other research findings that women in prison have often experienced a lifetime of victimisation, 
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including domestic violence, physical and sexual abuse, mental health disorders, drug and alcohol dependency and 
childhood trauma.244  

The WSJ Taskforce also identified misidentification of the person most in need of protection as being an issue, 
particularly for Aboriginal and Torres Strait Islander women. It referred to ANROWS research, which highlighted 
‘criminal charges stemming from misidentification have significant flow-on consequences for women, including 
criminal records, increased likelihood of future charges, and employment, housing, family law and immigration 
impacts’.245 

Issues impacting people with cognitive disability or mental illness 
In the case of people with cognitive disability or a mental illness convicted of an offence, a court must balance 
several factors. The PSA requires a court to take into account the offender’s intellectually capacity, ‘the extent to 
which the offender is to blame for the offence’, as well as other aggravating and mitigating factors.246 

The Court of Appeal has considered mental impairment may: 

● Reduce a person’s moral culpability (but not legal responsibility), which may mean the purposes of 
punishment and denunciation carry less weight.  

● Influence the type of sentence imposed and its conditions, which may be harder for a person with a mental 
impairment than a person with normal health. 

● Mean the sentencing purposes of general and specific deterrence may carry less weight based on the 
nature and severity of the mental impairment.  

● Mitigate the punishment, if there is a risk that prison would have a significant negative impact on the 
person’s mental health.247 

A person’s impaired intellectual or mental capacity is also relevant to whether the person is a danger to the 
community.248 This is why the effect of mental disorders on sentencing has been described as a ‘double-edged 
sword’.249 

Stakeholder views 
In its preliminary submission, DVConnect noted ‘systemic bias results in over and under policing and dramatic levels 
of incarceration’.250 It also noted ‘victim/survivors do not seek justice as they do not want to be part of the cycle of 
incarceration’.251 

Relationships Australia Queensland thought unless efforts were made to address the ‘structural issues’ that 
contribute to (domestic violence) offending there is a ‘[r]isk of exacerbating over-criminalisation and over-
incarceration of marginalised groups, including First Nations people’.252 They highlighted that where women are 
misidentified as primary aggressors, their situation could potentially worsen.253 The submission went on to suggest 
it was vital to ‘address the complex intersection of intergenerational trauma and dispossession’.254  

QIFVLS (Queensland Indigenous Family Violence Legal Service) told the Council that Aboriginal and Torres Strait 
Islander women are less likely to report family violence or seek support.255 Reasons for this include ‘judgment, 
discrimination, shame or fear’ and for people who live in regional and remote areas, this can be made worse as 
there are limited support services and police presence to assist them to escape violence.256  

They were also concerned about the disproportionate representation of Aboriginal and Torres Strait Islander 
offenders, particularly because they are more likely that non-Indigenous offenders to have prior convictions and to 
have been sentenced to imprisonment, which may influence the sentencing decision.257  

  



Assessing the impacts of domestic and family violence sentencing reforms in Queensland – Consultation Paper 

34 |    

Issues and questions 
The Council acknowledges that sentencing outcomes for similar offences may differ based on many different factors 
and considerations, including those personal to the individual being sentenced.  

In reviewing the impacts of domestic violence sentencing reforms, we will explore whether there are any differences 
in sentencing patterns and trends based on the sentenced person’s gender and/or Aboriginal and Torres Strait 
Islander status. However, due to data capture issues, we cannot reliably report outcomes for people from other 
cultural, vulnerable, or marginalised backgrounds, including those with cognitive disability or mental illness.   

We further recognise that Aboriginal and Torres Strait Islander peoples, and other people who experience 
disadvantage or are from marginalised and vulnerable backgrounds, experience domestic and family violence at a 
higher rate than other community members. While we will not be able to report on sentencing outcomes based on 
the profile of victim survivors, Monash University is undertaking separate research on our behalf which will explore 
the impacts of the domestic violence sentencing reforms on victim survivors, with a focus on victim satisfaction. 
This will provide an avenue to explore the impacts of domestic violence sentencing reforms on victim survivors who 
are Aboriginal and Torres Strait Islander or from other disadvantaged, marginalised and vulnerable groups. 

Noting these considerations, we invite feedback on any issues we should be aware of when reviewing sentencing 
outcomes impacting on Aboriginal and Torres Strait Islander peoples, people from other cultural backgrounds or 
from other disadvantaged and vulnerable groups. You may wish to comment on, for example, factors that may be 
contributing to any changes in sentencing patterns or trends, or unintended impacts of the reforms you have 
observed on victim survivors, or those being sentenced for domestic violence offences, including contraventions of 
a DVO. 

 

Question 4 – systemic disadvantage and cultural considerations 

4. 

 

What key issues should the Council consider when reviewing changes in sentencing practices 
resulting from Queensland domestic violence sentencing reforms, particularly regarding their impact 
on: 

(a) Aboriginal and Torres Strait Islander peoples; 

(b) women and girls; 

(c) people from other cultural backgrounds; 

(d) people with disability or a mental illness 

(e) LGBTQIA+ people; and  

(f) people from other marginalised and vulnerable groups or communities? 
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6. Other issues 

6.1 Anomalies and complexities 
Changes to the law over time can make the law difficult to understand and apply and may result in some similar 
types of conduct being treated differently at sentence because of how the law is framed. 

For example, during preliminary consultation, it was noted that domestic violence as an aggravating factor does not 
apply in sentencing a person for a Commonwealth offence, such as if 'using a carriage service to menace, harass 
or cause offence',258 an aggravated form of this offence involving private sexual material‘259 or 'using a carriage 
service to make a threat'.260 Use of a 'carriage service' can include using the internet, social media or phone for one 
of these purposes.261 

This means that whether the conduct is required by legislation to be treated as more serious because it was 
committed in a domestic violence context may depend on what offence is charged and whether this a Queensland 
offence or a Commonwealth offence.262 

Unlike Queensland offences,263 there is no easy way for courts to know if a previous Commonwealth offence which 
appears on their criminal history would meet the definition of being a domestic violence offence. This means that: 

● if a person contravenes a DVO and has been convicted previously of a Commonwealth offence that would 
otherwise meet the definition of being a 'domestic violence offence' (assuming in this case they have no prior 
convictions for a state-based domestic violence offence), the lower maximum penalty of 3 years would apply 
because it would not meet the legal test in section 177 of the DFVPA to be treated as an aggravated form of 
the offence; and 

● the court, when sentencing, may not recognise that prior offences within a person’s criminal history 
occurred within a domestic violence context and form part of a pattern of behaviour, which may affect how 
seriously the current offence is viewed. 

There are other factors which may also mean that it is difficult to accurately represent sentencing levels, such as 
time spent in pre-sentence custody that is not formally declared as time served under the sentence. This means it 
may look like the person received a lesser sentence because the court took this into account.  

There may be other anomalies and complexities that could impact sentencing practices for domestic violence-
related offending. We invite feedback on this issue. 

 

Question 5 – Anomalies and complexities 

5. 

 

Are there any anomalies or complexities that affect the sentencing of domestic violence offences? If 
yes, what are some potential solutions?  

 General considerations:  

You might think about: 

-  if there are any barriers to the laws acting as they should; and 

-  whether the laws are clear and can be understood by everyone. 

Legal and other considerations: 

You might think about: 

- if the current limitations relating to Commonwealth offences are a problem in supporting 
consistent sentencing practices; 

- if any problems have arisen in practice with either the aggravating factor or in dealing 
with contraventions of domestic violence orders; 

- if there are any common sentencing outcomes that might give the wrong impression 
about how courts are sentencing these types of offences (e.g., time in pre-sentence 
custody taken into account but not declared as time served). 
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6.2 Other relevant considerations 
There are several other considerations that may impact the operation of the reforms we have been asked to review. 
These may include, for example: 

• the purpose or purposes a court is intending to meet when sentencing a person for a domestic violence 
offence or contravention of a DVO, such as punishment, denunciation, deterrence, rehabilitation, and 
community protection; and 

• what sentences are viewed as most effective in meeting those purposes, including the opportunity for 
behaviour change. 

In the following sections, we discuss key findings of the Literature Review and previous literature reviews undertaken 
for the Council, as well as the outcomes of reviews by other sentencing advisory councils, as illustrative of these 
issues. 

We invite any feedback in relation to these aspects, or you may also have views about general issues, or problems, 
that are related to the operation of the reforms. 

Managing risks of reoffending through order type, supervision, and specialist 
court approaches 

Penalty type and risk of re-offending 

Empirical evidence on the impact of sentencing orders and re-offending for domestic violence offenders is limited.264 
When considering the studies undertaken on the impact of sanctions and re-offending, Bond and Nash noted that 
while measuring re-offending is challenging, the 'studies do not suggest that, on average, sanctions reduce further 
offending by perpetrators convicted of domestic and family violence, regardless of sentence type'.265  

Even though most research has focused on the effect of prison sentences, 'no sanction was more effective in 
reducing domestic violence-related re-offending'.266 However, one study found that 'where community-based 
sentences are combined with treatment options, there may be a reduction in the likelihood of another domestic 
violence offence' within 5 years when compared to fines.267  

Responses to manage risks of re-offending  

Some evidence in the literature suggests that 'supervision can reduce general re-offending' but this can also be 
linked to the nature of the supervision and the skill a supervising officer has to motivate the person.268 Bond and 
Nash note:  

Although to date the research suggests that community-based orders may not reduce domestic and family violence 
offending, we have noted that this might be related to treatment options and other supports that are available, as 
has been shown in research on offender supervision programs generally.269 

An earlier literature review, conducted for the Council by Day, Ross and McLachlan, which reviewed evidence on the 
effectiveness of minimum non-parole periods for serious violent offences, highlighted research suggesting that 
'those who have been convicted of more serious offences and who have served longer sentences will require longer 
periods of supervision in the community' rather than less, also emphasising the importance of the quality of that 
supervision to reoffending outcomes.270  

Day, Ross and McLachlan further identified: 

 An important approach to managing the risks associated with serious and violent reoffending involves 
coordinated, multi-agency strategies that combine assessment, case planning, and the implementation of a 
range of risk management measures (monitoring and supervision, treatment, and victim safety planning)271 

These models evolved to manage high-risk domestic violence cases, with examples of these including: MARACS 
(Multi-Agency Risk Assessment Conferences), MASH (Multi-Agency Safeguarding Hubs) and MARAM (Multi-Agency 
Risk Assessment and Management) models targeting high-risk domestic violence cases in the UK and Victoria 
respectively, and, in Queensland, the High Risk Teams model.272 'A particular strength' of these models was 
identified as being that 'they require the use of common risk assessment tools, such that every agency is operating 
on the same understanding of what constitutes "high risk"'.273 However, some of these schemes are not conviction 
based and have not been developed specifically as a post-conviction management approach – in addition to relying 
on the delivery of programs.274 

https://www.sentencingcouncil.qld.gov.au/__data/assets/pdf_file/0012/795666/literature-review-domestic-violence.pdf
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At the time of this review, Day, Ross and McLachlan reported 'research literature on their actual effectiveness 
remains scant … and whilst they do appear to lead to improvement in information sharing and service coordination, 
the effectiveness of these models in reducing the incidence or severity of harm is yet to be clearly established'.275 

Another approach considered as part of a response to manage risks of reoffending is the use of judicial supervision. 
Bond and Nash found limited evidence on the effectiveness of judicial supervision for domestic violence offenders 
(only 4 studies were found from the United States),276 suggesting that it may not be appropriate for preventing DV 
perpetrators from re-offending. The studies showed a link with promoting offender accountability and rehabilitation 
for offenders in drug courts.277 However, there was no evidence of an impact on reducing perpetrators’ domestic 
violence-related re-offending (re-arrest, victim reports), although this may reflect increased ability to detect 
recidivism and violation due to the increased monitoring.278 There were also no significant differences in domestic 
violence-related re-offending (re-arrest, victim reports) by type of judicial monitoring (monthly vs graduated).279 
However, Bond and Nash concluded this approach 'may be more effective when embedded in a broader response', 
with reference to further studies which included judicial monitoring as part of an integrated response.280 

Broader research has indicated that the type of supervision provided might contribute to how successful it is as an 
intervention. Offender supervision programs in the US tend to focus largely on control over support and have not 
shown to be effective in reducing reoffending. Others approaches, such as the offender management schemes in 
the UK,281 combine support with sanctions, and have been shown to be more successful. 

BOCSAR findings 

In 2022, the NSW Bureau of Crime Statistics and Research evaluated the impact of sentencing reforms in NSW 
which aimed to increase the number of DV offender under supervision.282  

While an earlier 2020 study found the reforms 'had the intended effect of increasing supervision orders among DV 
offenders',283 the 2022 study found this had not translated into lower rates of reoffending: 'There were no significant 
reductions in re-offending among DV-related offenders and offenders sentenced to short-term prison or a custodial 
alternative following the reforms'.284 This included time to reoffend.285 

The researchers identified several potential reasons for its findings, noting earlier studies 'which showed 
significantly lower rates of recidivism among offenders supervised by probation and parole authorities'.286 Possible 
explanations included the limited follow up time of 12 months (free time), the fact it did not test outcomes in the 
higher courts, the inability to determine the actual rate at which offenders were supervised in the community (with 
the suggestion that only 4 out of 10 additional offenders sentenced would have been subject to active supervision), 
and the potential for more supervision increasing the likelihood of lower risk offender being detected for committing 
minor offences.287 

The authors conclude: 

 The abundance of evidence to support the effectiveness of community supervision in reducing recidivism 
suggests that further research into the extent and quality of supervision following the sentencing reforms may 
be worth pursuing. We know from the extant literature that supervision is most effective when it is active, high-
quality and has a rehabilitative rather than a surveillance focus. It is possible that with a greater volume of 
offenders under community supervision after the new sentencing regime took effect (26.2% vs. 18.2%), the 
quality of services that were delivered were compromised. Assessing not only the frequency and type of contacts 
with community corrections officers but also the level of access that offenders had to behavioural change, 
education and employment programs during the post-reform period would be beneficial.288 

They note the announcement of more funding by the NSW Government to increase supervision of offenders in the 
community and support greater access to rehabilitation programs and suggest this should be the subject of further 
evaluation.289 

Specialist courts and risk of re-offending 

Studies which have considered the impact of re-offending from a specialist domestic violence court compared to a 
mainstream court have had mixed results. Bond and Nash reported that some studies found there was a reduction 
in reoffending, while others found no reduction or an increase in re-offending.290  

Similarly, there have been very limited empirical studies on Indigenous sentencing courts and their impact on 
domestic violence reoffending. Of the few studies, evidence on the impact of recidivism has been mixed. However, 
one study adopted a desistance framework (which focuses on the process of change being gradual with may include 
setbacks) and found just over half of the participants were classified as desisters or partial desisters.291 



Assessing the impacts of domestic and family violence sentencing reforms in Queensland – Consultation Paper 

38 |    

The effectiveness of behaviour change programs 
The effectiveness of behaviour change programs in reducing the risks of domestic and family violence is often 
questioned.292 Several factors are believed to contribute to the current uncertainty about the reliability of these 
programs, which relate to how they are implemented. For example, Bond and Nash identify the failure to 
appropriately structure the sequencing of program delivery, alongside others which are likely to compliment 
engagement. This might include drug and alcohol treatment programs,293 or other interventions designed to address 
the perpetrators' cognitive ability or any impairments,294 to ensure their readiness and ability to engage meaningfully 
with the programs.  

From their literature review of the evidence, Bond and Nash noted: 

 as perpetrator programs alone have limited impact on repeat offending, researchers have argued that 
perpetrator intervention programs should be implemented as part of a more integrated response—a response 
in which courts and probation play a strong supervisory and monitoring role295 

A recent literature review prepared for ANROWS focused on the role of men's behaviour change programs (’MBCPs') 
and concluded that these programs 'are only one piece of the response to domestic, family and sexual violence' and 
that they need to be: 

● operationalised as part of a fully integrated ’system' which is yet to occur; 

● better funded to provide tailored, holistic, and timely services that can support meaningful behaviour 
'change'; and 

● 'embedded collaboratively within the broader domestic, family and sexual violence ecosystem so they can 
work together with other services towards improved outcomes for victims and survivors including children, 
as well as improved outcomes for meaningful behaviour change, accountability, increased visibility and risk 
management'.296 

Suggestions have been made about how the effectiveness of behaviour change programs might be improved. One 
idea that has been put forward is implementing elements of restorative justice/transformative justice into program 
frameworks.297 Despite some structural and organisational barriers identified, the researchers believe that 
community involvement in offender treatment aligns strongly with principles of RJ/TJ. Further IPV survivors report 
satisfaction with restorative practices, which reduce the reliance on punitive criminal and civil responses which 
disproportionately affects marginalised groups and can lead to a reluctance to seek legal assistance for domestic 
violence matters. 

 Bond and Nash concur that there are several benefits to victim-survivors of utilising a restorative process for 
domestic violence matters, including having a positive experience, feeling safe, and the feeling that their 
experiences are vindicated.298 However, they did find '[s]mall sample sizes, a lack of control groups and different 
types of practices make it difficult to draw strong conclusions about the effectiveness of restorative justice 
approaches' in reducing DV-related recidivism when compared to conventional intervention programs.299 

Findings of other sentencing councils and previous Council recommendations 
Other sentencing councils have looked at or recommended research into approaches to sentencing DFV. This 
includes the NSW Sentencing Council which found in its review that ‘[t]here is a need for further investigation with 
a view to developing appropriate responses or sentences that will deal with the causes of offending behaviour and 
the criminogenic needs of offenders’.300 TSAC similarly found that ‘[t]he imposition of sanctions alone is not bringing 
about a change in offender behaviour. It may be that a greater investment in rehabilitative interventions and the 
adoption of a more therapeutic approach to sentencing should be considered’.301  

Although the evidence on the effectiveness of rehabilitative programs for DFV offenders is mixed,302 ‘there is some 
evidence that integrated treatment programs with court monitoring of compliance and prompt response to cases of 
non-compliance may secure better outcomes in terms of long-term reductions in violent behaviour’.303 Consistent 
with this, there have been calls for ‘Magistrates and local courts across Australia [to] investigate opportunities for 
better follow-up of all protection orders once they are imposed by a court’.304 

VSAC was tasked with investigating swift and certain approaches to sentencing family violence offenders.305 
Ultimately it determined such an approach would not be effective or appropriate in Victoria. However, it did 
recommend increased use of judicial monitoring (as a condition of community corrections orders).306  

QSAC has previously investigated and recognised the value of community correction orders,307 and in its final report 
on Part 1 of this review recommended that a commitment be made by government to the implementation of its 
previous recommendations regarding their introduction in Queensland.308  
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Question 6 – Other issues 

6. Are there any other issues relevant to this review you would like to raise with us? 
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Appendix 2: About orders and 
relevant relationships under the 
DFVPA 
As shown in Table A-1, 3 types of orders made under the Domestic and Family Violence Protection Act 2012 (Qld). 

Table A-1: Types of protection orders in Queensland 
Type of order  Description 
Police protection notice 
(‘PPN’)  

A temporary order until a domestic violence order is made. 
 
If police reasonably believe the respondent has committed domestic violence, that a 
PPN is necessary or desirable to protect the aggrieved, there is no current PPN or 
domestic violence order between the respondent and the aggrieved, and the 
respondent should not be taken into custody, they can issue a PPN to the 
respondent.309 Sometimes police must issue a PPN.310  
 
The notice requires the respondent to be of good behaviour towards the aggrieved or 
any named individual and to not commit any further domestic violence.311 It can include 
further conditions deemed necessary by police.312   

Release with conditions If it is not reasonably practicable for a police officer to bring the respondent to court for 
the hearing of a protection order, and the police officer has not obtained a temporary 
protection order, and the respondent must be released from custody, the police officer 
can release the respondent with release conditions.313 Conditions are similar to those 
in a police protection order.  

Domestic violence order  A court order is either temporary or final that requires an individual to be of good 
behaviour and not commit domestic violence against the aggrieved or any named 
person and comply with any other conditions imposed by the court for a set period of 
time.314 
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Table A-2: Relevant Relationships within the DFVPA 
Intimate personal relationship Family relationship Informal care relationship 

Spousal relationship 
A spouse includes a de facto 
partner, a former spouse of the 
person; and a parent, or former 
parent,315 of a child of the person. 

A family relationship exists between 
2 persons if 1 of them is or was the 
relative of the other. A relative is a 
person connected either by blood or 
marriage. Examples include:  
• an individual’s spouse  
• child (including a child 18 years 

or more) 
• stepchild  
• parent 
• step-parent  
• sibling  
• grandparent  
• aunt 
• nephew  
• cousin  
• half-brother 
• mother-in-law 
• aunt-in-law 
• A relative also includes a 

person whom the person 
regards or regarded as a 
relative, especially where the 
concept of a relative may be 
wider for some people than 
others. 

An informal care relationship exists 
between 2 persons if 1 of them is or 
was dependent on the other person 
(the carer) for help in daily living.  
 
For example: 
• dressing or other personal 

grooming 
• meal preparation or eating 
• shopping for a person’s 

groceries 
• telephoning a specialist to 

make a medical appointment 
for a person 

 
An informal care relationship does 
not exist between a child and a 
parent of a child.  
 
An informal care relationship does 
not exist if a person helps the other 
in an activity of daily living under a 
commercial arrangement (for 
example a nurse who attends each 
day to help with bathing). 
 
A commercial arrangement may 
exist even if a person does not pay a 
fee (for example – help from a 
voluntary organisation).  
 
An arrangement is not a commercial 
arrangement if 1 person receives a 
pension or allowance, or 
reimbursement for the purchase 
price of goods, for the help provided 
under the arrangement. 
 
An arrangement is not a commercial 
arrangement if 1 person pays a fee 
for the help provided under the 
arrangement because of domestic 
violence committed by the other 
person. 

Engagement relationship 
An engagement relationship exists 
between 2 persons if the persons 
are or were engaged to be married 
to each other, including a betrothal 
under cultural or religious tradition. 

Couple relationship  
A couple relationship exists between 
2 persons if the persons have or had 
a relationship as a couple.  
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Appendix 3: Approach to the 
sentencing of domestic violence 
offences in other jurisdictions 
Other Australian states and territories and common law jurisdictions, such as Canada, England and Wales and New 
Zealand have adopted different approaches to the sentencing of domestic and family violence offences. The 
maximum penalties that apply to contravention of a DVO also vary.  

1. Aggravating factors and circumstances of aggravation 

Domestic violence context of offence as aggravating 

Similar to Queensland, in the Northern Territory, it is an express aggravating factor at sentence if the person and 
victim were in a domestic relationship and the offence involved domestic violence in the nature of conduct that was 
physically or sexually abusive, coercive control of the victim, or exposed a child to domestic violence.316 In addition, 
a purpose of sentencing a person for any offence can be for the 'protection of any person who is in a family 
relationship or a domestic relationship with the offender'.317  

In New Zealand, the sentencing legislation requires a court to treat as aggravating that the offence was a family 
violence offence committed—(i) while the person was subject to a protection order; and (ii) against a person who, in 
relation to the protection order, was a protected person (as so defined).318 This is similar to the aggravating factor 
which will come into effect in Queensland on 26 May 2025 (see section 3.1). In contrast to Queensland, however, 
domestic violence offences are aggravated by operation of legislation only where there is a protection order in place. 
However, other general aggravating factors apply that are relevant to domestic violence offending including if the 
person is found to have been abusing a position of trust in relation to the victim, where the offence involved actual 
or threatened use of violence or a weapon, if the offence involved particular cruelty, or the victim was particularly 
vulnerable because of any factor known to the offender.319  

In Canada, evidence that the person being sentenced, in committing the offence, abused that person's intimate 
partner or a member of the victim or the offender’s family is a relevant aggravating factor.320 This factor is listed 
alongside other factors that can also be aggravating in the context of domestic violence offending, such as that the 
person abused a position of trust in relation to the victim, or that the offence had a significant impact on the victim 
considering their age and personal circumstances.321  

In England and Wales, which has formal sentencing guidelines developed by the Sentencing Council that courts 
must follow,322 there is a general guideline that applies to domestic violence offences – Overarching principles: 
domestic abuse guideline.323 The guideline states that: 'The domestic context of the offending behaviour makes the 
offending more serious because it represents a violation of the trust and security that normally exists between 
people in an intimate or family relationship'.324 It further notes: 'there may be a continuing threat to the victim’s 
safety, and in the worst cases a threat to their life or the lives of others around them'.325 The guideline not only 
recognises the offending is more serious, but also lists aggravating and mitigating factors 'of particular relevance to 
offences committed in a domestic context'.326 The fact an offence occurred in a domestic context also is listed in 
several offence-specific guidelines as an aggravating factor.327 

Other aggravating factors, including repeated domestic violence offending 

In Tasmania, there is no aggravating factor that applies generally to all offences on the basis the offence was also 
a family violence offence. However, when determining sentence for a family violence offence,328 a court or a judge 
must consider as aggravating the fact that the person being sentenced: knew, or was reckless as to whether, a child 
was present or on the premises at the time of the offence; knew, or was reckless as to whether, the affected person 
was pregnant; or is a serial family violence perpetrator.329 

A 'serial family violence perpetrator' declaration is made by a court and recorded on the person's criminal history.330  
The court must make a declaration if the person is 18 years or older in certain circumstances, including if the person 
has been convicted (counting the current offence) of at least 2 indictable family violence offences with at least 2 
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being committed on different days, or at least 3 family violence offences, whether indictable or summary, with at 
least 3 of those offences committed on different days, provided the court is of the view the making of the declaration 
is warranted.331 This also applies if the person has been convicted of the offence of persistent family violence.332 

This new serial perpetrator designation was introduced by the Tasmanian Government in 2022 'to identify 
perpetrators who repeatedly commit family violence offences' and 'aims to provide for a heightened justice response 
… through the imposition of certain restrictions, facilitating rehabilitation or providing for enhanced supervision'.333 
In addition to this being an aggravating factor at sentence, it is also relevant to decision-making relating to parole 
applications.334 

Other legislative guidance for domestic violence offences regarding aggravation or mitigation 

In the Australian Capital Territory ('ACT'), in deciding how an offender should be sentenced for a family violence 
offence, a court must consider the nature of family violence and the context of the offending, including: 

● the matters listed in the preamble to the Family Violence Act 2016 (ACT);335 

● whether the offending occurred at the home of the victim, offender or another person; 

● whether the offending occurred when a child was present; and 

● if the offence is a serious family violence offence (defined as a family violence offence punishable by 
imprisonment for 5 years or more)336 – whether the offender has 1 or more other convictions for serious 
family violence offences.337 

This same section provides that a court must not reduce the severity of a sentence it would otherwise have imposed 
because the offence is a family violence offence or a family violence order is in force against the offender in relation 
to the family violence offence.338 This requirement was originally enacted in response to a recommendation made 
by the Australian and NSW Law Reform Commissions.339 

General aggravating factors - not specific to domestic violence offences  

In NSW, while the fact an offence is a domestic violence offence is not expressly aggravating, statutory aggravating 
factors include several factors that could apply to such offences including that: 

● the offence: involved the actual or threatened use of violence; was committed in the home of a victim or 
any other person, involved gratuitous cruelty or a grave risk of death to another person or persons; 

● the injury, emotional harm, loss or damage caused by the offence was substantial; and  

● the person abused a position of trust or authority in relation to the victim, and the victim was vulnerable.340 

Relationship between the person being sentenced and victim as a circumstance of aggravation 

Both South Australia and Western Australia have introduced circumstances of aggravation which can apply in 
domestic violence contexts and increase the maximum penalty for those offences to which they apply. 

In South Australia, aggravating circumstances include where the person 'committed the offence knowing that the 
victim of the offence was a person with whom the offender was, or was formerly, in a relationship', as well as 'if the 
offender was, at the time of the offence, acting in contravention of' a court order by engaging in conduct the order 
was designed to prevent.341 The offences to which these aggravating circumstances apply include a wide range of 
offences including unlawful threats to kill/endanger life or cause harm342, assault and assault occasioning bodily 
harm;343 causing serious harm intentionally or recklessly;344 or causing harm intentionally or recklessly;345 
endangering the life of another;346 do an act/make an omission likely to cause serious harm with intent, or 
recklessly;347 do an act/make an omission likely to cause harm;348 theft;349 serious criminal trespass - place of 
residence;350 and criminal trespass – place of residence.351 They also apply to several sexual offences increasing 
the maximum penalty, including compelled sexual manipulation, indecent assault and procuring a child to commit 
an indecent act.352 

In Western Australia, circumstances of aggravation apply to offences against the person, including that the offender 
is in a family relationship with the victim of the offence, a child was present when the offence was committed, or 
the conduct of the person constituted a breach of an order (excluding one made or registered under Part 1C of the 
Restraining Orders Act 1997).353 The first two circumstances of aggravation do not apply if the offender was a child 
at the time of committing the offence.354 The circumstances of aggravation apply to a wide range of offences 
involving physical violence including grievous bodily harm;355 suffocation and strangulation;356 wounding,357 
common assault;358 assault occasioning bodily harm;359 and assault with intent.360 
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Guidance on penalty types and preconditions 

Some jurisdictions provide further guidance on the types of penalties that are appropriate for a domestic violence 
offence. For example, in NSW when a court finds a person guilty of a domestic violence offence, there is a 
presumption that a court must impose: 

● a sentence of full-time detention, or 

● a supervised order (being an intensive correction order (ICO), community correction order (CCO) or 
conditional release order (CRO) that includes a supervision condition). 

unless satisfied a different sentence is more appropriate in the circumstances and gives reasons for reaching that 
view.361 

Additionally:  

● an intensive correction order ('ICO') cannot be ordered unless the court is satisfied the victim of the 
domestic violence offence, and any other person with whom the offender is likely to live, will be adequately 
protected by the conditions of the order or for some other reason;362 

● a home detention condition cannot be ordered if the court reasonably believes the offender will live with 
the victim of the domestic violence offence;363 

● before making either a community correction order ('CCO') or conditional release order ('CRO') for a domestic 
violence offence, the court must consider the victim’s safety.364 

In Western Australia, the sentencing legislation requires a court to impose an electronic monitoring requirement if 
a court makes a community-based order, an intensive supervision order or a conditional suspended imprisonment 
order and an offence to which that order may apply is a family violence offence meeting certain additional criteria,365 
unless the court is satisfied there are exceptional circumstances. 

In the Northern Territory, when sentencing an offence that involves domestic violence, a court must consider 
'whether there is an unacceptable risk that the offender may commit domestic violence' and whether the court could 
make an order with a condition (for example, in a community correction order or intensive community correction 
order) to mitigate any risk and must ensure that the sentence is consistent with the conditions of a DVO.366  

Non-legislative guidance 

In addition to legislative forms of guidance, case law in many jurisdictions supports the treatment of offences 
occurring in a domestic-violence context as being more serious. In some jurisdictions, case law is the primary form 
of sentencing guidance. 

For example, sentencing legislation in Victoria does not specify particular aggravating or mitigating factors. This 
means that there is no specific guidance as to how domestic violence cases should be treated, other than general 
statements made by higher courts.367 

The Victorian Sentencing Manual368 sets out some common law principles which underpin sentencing in Victoria, 
including in relation to domestic violence (referred to as family violence in the manual).369 It highlights that:  

● breaching a domestic violence order will increase the seriousness of the offending;370 and 

● the gravity of the offending 'is not to be measured solely by the physical consequences' and the whole 
context must be considered.371 

The Victorian Sentencing Advisory Council also has published 'Guiding Principles for Sentencing Contraventions of 
Family Violence Intervention Orders' which sets out a number of factors which may increase the penalty imposed in 
those circumstances, such as the presence of children, offending taking place in the victim’s home, and offending 
which occurs by a person the victim has ongoing emotional, legal and/or financial ties to (such as the joint care of 
children).372 In contrast to the guidelines in England and Wales,373 these have no formal legal status and courts are 
not required to follow them or take them into account. 

2. Maximum penalties for contravention of a domestic violence 
order 
As shown in Table A-3, maximum penalties for contravention of a domestic violence order (and equivalent orders) 
vary as do circumstances of aggravation for jurisdictions in Australia and New Zealand. 
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Table A-3: Maximum penalties for contravention of a domestic violence order (or equivalent) in Australia and New Zealand  
State/Territory Offence 1st instance 2nd instance 3rd instance 4th instance 
QLD – Domestic and 
Family Violence 
Protection Act 2012 
(Qld) s 177(2)  

Contravention of domestic violence 
order  
 

120 penalty units ($19,356) or 3 
years’ imprisonment 
  

(If within 5 years has committed 
a domestic violence offence) 
240 penalty units ($38,712) or 
5 years’ imprisonment  

  

ACT – Family Violence 
Act 2016 (ACT) s 43(2)  

Offence–contravention of family 
violence order 

500 penalty units ($80,000) and/or 5 
years’ imprisonment 

   

NSW – Crimes 
(Domestic and Personal 
Violence) Act 2007 
(NSW) s 14(1)  

Contravention of apprehended violence 
order 

50 penalty units ($5,500) and/or 2 
years’ imprisonment. 
Presumption of imprisonment if an 
act of violence 

   

NT – Domestic and 
Family Violence Act 
2007 (NT) s 121  

Contravention of DVO [domestic 
violence order] 

400 penalty units ($74,000) or 2 
years’ imprisonment   
5 years imprisonment if involved 
harm or threat of harm 

3 years’ imprisonment  (If 3 in 28 days dealt with 
together) 400 penalty units 
($74,000) or 3 years 
imprisonment. 

 

SA – Intervention 
Orders (Prevention of 
Abuse) Act 2009 (SA) s 
31  

Contravention of intervention order 
Basic: non-aggravated 
Aggravated: where offence occurs in 
presence of child. 
Violent: physical violence or threat of 
physical violence 

‘Intervention programs’ breach: 
$2,000 or 2 years imprisonment.  
Basic:3 years imprisonment  
Aggravated: 5 years’ imprisonment   
Violent: 7 years’ imprisonment 
Aggravated & violent: 10 years’ 
imprisonment  

(If contravention committed 
within 5 years) 
 
Basic: 7 years’ imprisonment   
Aggravated: 10 years’ 
imprisonment    

  

Tas – Family Violence 
Act 2004 (Tas) s 35  
 

Contravention of FVO [family violence 
order] or PFVO [police family violence 
order] 

20 penalty units ($4,040) or 12 
months imprisonment  
  

(If there has been any previous 
contravention) 
30 penalty units ($6,060) or 18 
months imprisonment  

(If there has been 2 of any 
previous contravention) 
40 penalty units ($8,080) or 2 
years’ imprisonment   

(If there has been 3 of 
any previous 
contravention) 
5 years’ imprisonment   

 
Vic – Family Violence 
Protection Act 2008 
(Vic) ss 37(2), 123(2), 
125A(1)   

Contravention of family violence 
intervention order  

240 penalty units ($47,421.60) 
and/or 2 years’ imprisonment  
 

   

Contravention of order intending to 
cause harm or fear for safety 

5 years’ imprisonment and/or 600 
penalty units ($118,544). 

   

Persistent contravention of notices and 
orders 

  5 years’ imprisonment and/or 
600 penalty units ($118,544). 

 

WA – Restraining 
Orders Act 1997 (WA) ss 
61, 61A 

Breach of restraining order $10,000 and/or 2 years’ 
imprisonment  

   

Penalty for repeated breach of 
restraining order [at least 2 previous 
relevant offences within 2 years] 

  Must impose imprisonment, 
unless ‘unjust’ and no safety 
concerns.  

 

NZ – Family Violence 
Act 2018 (NZ) s 112 

Offence to breach protection order (or 
related property order) 

3 years’ imprisonment 
 

  

Magistrates Courts’ and Local Courts’ usual jurisdictional limits: ACT: 2 yrs  NSW: 2 yrs (single offence) or 5 yrs (multiple offences) NT: 5 yrs (single offence); Qld: 3 years; SA: 5 years (single 
offence) or 10 years (multiple offences); Tas: 12 months (first offence) or 5 years second or subsequent offence); Vic: 2 yrs (single offence) or 5 yrs (multiple offences); WA: Penalties set out in 
offence provisions
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